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1. PRE-CONTRACT PREPARATION
11 STANDARD FORM CONTRACTS

There are many standard form General Conditions of Contratable
for use on construction projects in Australia.

AS21241992 is the widelyused Standards Association of Australia

produced General Conditions of Contract for construction projects. (In

fact, Standards Association of Australia regard this form,i@nioybrid

variant s, as Asupersededo. Standards Association
recommend the later documents, AS400@7, and its hybrid variants.

In my view, those later forms still have not achieved wide acceptance.

For that reason, this guide refers, throwgfh by way of example, to the

AS21241992 forms.)

This standard form was first published in 1952 (originally known as
CA24). Since that time it has been reproduced in several editions,
changing its designation in 1978 to AS2124. AS2124 was revised in
1978, 1981, 1986 and 1992.

The Standards Association of Australia has, over several editions, hoped
to encourage universal use of AS2124 on engineering projects. In
particular, in the 1986 revision, and again in the 1992 revision, SAA
hoped to discouragthe use of the alternative NPW{381 General
Conditions of Contract by the public sector in favour of AS2124. (In
the 1986 revision, therefore, many of the features of NPAWEEA. were
incorporated.)

AS21241992 is the genesis of several hybrid versiafisGeneral
Conditions of Contract, in particular:

AS21241992 Construction Works

AS25451987 SubContract

AS298%1987 Equipment Supply and Installation
AS35561987 Supply

AS43001995 Design & Construct

AS43051996 Minor Works

There are, however, a nber of unfortunate drafting errors in the 1992
revision of the document, attributable no doubt to the committee process
of revision, which would need to be remedied before the document is
suitable for use on major engineering projects.

In brief, those dafting flaws include:

0] the document, in its treatment of Bills of Quantities, places the
risk of pricing the works with the Principal rather than the
Contractor (contrary to the recommendations contained in "No
Dispute"which recommended the reverse);

(i) uncertain risk allocation in a number of important areas (e.g.
default of selected Sutontractors);

(i) inadequate security/retention provisions, which disentitle the
Principal from access to security or retention in the event of
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(iv)

v)

(vi)

(Vi)

(viii)

(ix)

)

defective workremoving the commercial equivalence of bank
guarantees to cash;

no provision of collateral contracts within the document (perhaps
this is a reflection of the failure of the committee to follow the
commercial trends);

complex logical difficultiegelating to the conflicting roles of the
Superintendent (as between his role as agent for the Principal and
as an independent certifier);

the document does not include an acceleration clause;

the latent conditions clause is a subjective li&sty to favour
inexperienced Contractors;

the extension of time clause has a number of logical and
commercial difficulties;

the certificate of progress payments by the Superintendent
requires the Superintendent to certify for claims, whiohy
involve a legal judgment, and for claims, which may arise out of
his own error, which are likely to result in challenges to the
certificate by the Contractor;

the dispute resolution clause does not constitute a binding
arbitration agreement.

It seems that, irrespective of the worthy aims of Standards Association
of Australia, the document is certain to be substantially amended by
private sector Principals prior to use on major projects, or not used at

all.

AS400061997 is the current version dfd Standards Association of
Australia General Conditions of Contract for Construction. AS4000
1997 has (theoretically) superseded AS21992 as the Standards
Association of Australia produced General Conditions of Contract for
construction projects. AS40aL997 (like its predecessor) has spawned
hydrid versions, in particular:

AS40001997 Construction Works

AS49022000 Design & Construct

AS49032000 SubcontracbDesign& Construct
AS49052002 Minor Works (Principal administered)
AS49062002 Minor Works(Supt administered)
AS4910-2002 Equipment Supply with Installation
AS4911-2002 Equipment Supply without Installation
AS4912-2002 Periodic Supply of Goods
AS4P0-2002 AssetMaintenance Services

In time, it seems likely thaaS40001997will achieve wideruse
though it does not seem to have been universalbpted to date.

1.2

TYPES OF CONTRACT
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There are a range of contract types which may be attractive on a

particular project.

The choice of a particular style of project delivery system will depend
on many factors, for example:

ease of design (buildings vs complex engineering projects);
desire for design flexibility during construction;

availability of suitable contractors/project managers, and balance
sheets of such contractors;

political considerations;

budget constraints vs performance of completed project.

On major public sector projects, the use of standard form-fixieg:
contracts would be more prevalent than on similar scale private sector
projects (though, in contrast, BOT prdjgare essentially public sector
projects delivered by the private sector).

This Sectionis intended to consider different types of project delivery
systems as follows:

1. Fixed Price Contracts

The traditional form of construction contract has been a fpraxt
contract.

The general operation of this type of contract requires the
Contractor to tender on, and then take the risk in relation to, the
price of the works. The Contractor, irrespective of the actual cost of
the works, will be entitled to be pafmb more than and no less than
the Contract Sum, as agreed between the parties prior to
commencing the works.

In fact, for a number of reasons which are discussed elsewhere in
this and relate&ectiors, a fixed price contract is rarely performed
for exactly the amount of the originally agreed Contract Sum. For
example, if the Principal delays the Contractor in obtaining the site,
the contract would usually provide for an increase in the Contract
Sum.

The critical characteristic, however, of a fiqedce contract, is that
the Contractor takes the risk as to the ultimate price, and that the
parties agree to pay the Contract Sum (as adjusted pursuant to the
provisions of the Contract).

Cost Plus

The critical characteristic of the cost plus contradghat there is no
risk, as to cost, borne by the Contractor.

The Contractor and the Principal agree, at the time entering into the
Contract, that the Contractor will perform the works, and that the
Principal will pay for those works, on the basis & #ttual cost of

the Works to the Contractor, plus an agreed fee, usually an agreed
percentage of that sum (or some other agreed incentive over and
above the actual cost of the works).
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A cost plus contract is, therefore, rike, as to cost, for the
Cortractor.

This does not mean, however, that the Contractor is entitled to
charge whatever he likes. The Contract will usually provide that

the Contractor has to verify and/or justify the cost of the works to

be charged under the Contract. Further,améd envisage
circumstances where, through negligence by the Contractor or some
other reason, the Contractor would not be entitled to recover the

full cost of those works.

There are flexibility reasons why such an arrangement may be
attractive from timeo time for a Principal.

For example, the Principal might have a strict budget to comply
with, and may be in a position of being able to increase or reduce
the Works as they are performed (for example, by deleting or
adding parts of the Works, or by neasing or decreasing the
quality of the selected materials) to ensure that the final cost of the
Works remains within that strict budget. (In theory, this should be
equally possible under a fixgatice contract. For the reasons
referred to above, howewnen certain instances the Contract Sum
being able to be adjusted, a Cost Plus Contract, where the Works
themselves are able to be changed during construction, might,
conceivably, provide a more convenient method of ensuring that
the cost stays within peular limits, albeit that the Works to be
performed may change from that which was originally proposed.)

The nature of cogtlus contracting, therefore, is that the Contractor
agrees to perform the works but that the risk as to the final cost of
those vorks is borne by the Principal, not the Contractor (the
reverse of the position under the fixed price contract).

Design & Construct Contract/Design Build Operate Contracts

A design & construct contract requires the Contractor to tender on
the works desdbed in the Design Brief (prepared by the Principal),
and tender not only for the construction of the works described in
that Design Brief, but also for the completion of the detailed design,
consistent with that Design Brief.

There are a number of consttion reasons which suggest that the
design & construct method of contracting has the potential to
reduce the overall cost of construction to the Principal.

The nature of this type of contract is such that the Principal is able
to enjoy the advantage$ design efficiencies which Contractors,
through their contracting experience, may be able to incorporate
into the design of the works, which may have the effect of reducing
construction cost (this is discussed further below).

The Principal is still requed to adequately specify (in the Design
Brief) the works to be completed for the Contract Sum. The degree
to which that work is specified, however, is less than that which
would occur under a construction only contract. The accuracy of
the Design Briefwhich, again, is discussed further below), is
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critical to the Principal being able to rely on the design & construct
contract.

Project Management Agreement

A project management agreement is one in which the Principal
contracts, not with a Contractor whvould perform the
construction (or the design and construction) works, but with a
person who would manage the project on behalf of the Principal,
whether by performing the works in part or wholly himself, or by
contracting out part or all of the works bahalf of the Principal, or
a combination of all of the above.

There is an infinite variety of possible project management contract
types (these are discussed further below).

The nature of a project management agreement, however, is that the

Principalengages a person to manage the project on its behalf,
rather than engaging a Contractor to construct the Works. The
functions typically performed by a Project Manager, therefore, are
usually more extensive than those which might be performed by a
Contracor. Further, the risks borne by a project manager, under a
project management agreement, are typically less than, or at least
different to, those borne by a Contractor.

The types of functions performed by a project manager, pursuant to
a project managemeagreement, typically include the design, or
procurement of the design on behalf of the Principal, the
construction or procurement of the construction on behalf of the
Principal, and, in particular instances, other activities including, for
example, siteselection, site acquisition, permit approvals,
advertising of the project, leasing or peasing of the project,

and/or other activities which might otherwise need to be performed
by the Principal.

The essential feature of the project management agreésrthat
the works to be performed pursuant to the agreement are the
necessary management services rather than the contract
construction works.

Construction Management Agreement

A construction management agreement is similar in most respects
to a projet management agreement, except that, typically, the
services to be provided by the Construction Manager are restricted
to construction activities only (rather than, for example, design
activities, site acquisition, leasing activities...).

Accordingly, caistruction management agreements are, typically,
similar in structure to project management agreements.

The substantive functions to be performed by construction
management, typically, include engaging trade contractors on
behalf of the Principal, andogentially, the provision of
preliminaries for those trade contractors.
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Managing Contractor Contract

The Managing Contractor might be characterised as a hybrid of a
project management/cegtus/fixed price contract.

Typically the features of such amteact would include:

e the Managing Contractor contracts with the Principal to
manage the construction of the works on behalf of the Principal

e the Managing Contractor contracts with the Principal to
provide, at a fixed price, or alternatively gbercentage of the
total contract price, certain aspects of the works (for example,
the preliminaries, including crane hire, site sheds, supervision
services...)

e the Managing Contractor may perform all or part of the design
services for the Principal

e the Managing Contractor will arrange the trade packages,
tender and enter into the trade contracts on behalf of the
Principal and, potentially, itself perform some of the trade
contract works

e the Managing Contractor will perform the usual supervision,
reportingactivities required on the project to keep the Principal
informed of the progress of the works.

The attraction of the Managing Contractor type of contract is its
flexibility and the skills which the Managing Contractor may be
able to bring to the projedt assist the Principal.

Warranted Maximum Price Contract

A Warranted Maximum Price Contract is, in substance, aptast
contract between the Principal and the Contractor, which, in turn, is
subject to an upper limit (the Warranted Maximum Price)yabo
which, subject to certain conditions, some of which are discussed
below, the Contractor will bear the risk as to costs.

Under a Warranted Maximum Price contract, the Contractor is to be
paid on a cosplus basis up to a certain limit. Over and abdwd t

limit, the Contractor is not entitled to any further payment. That
limit, however, as in the case of the Contract Sum under a Fixed
Price Contract, is subject to adjustment in certain circumstances
(for example, where the Principal varies the worksybere the
Principal causes delay and/or additional cost to the Contractor).

The benefit of the Warranted Maximum Price contract is in giving
some upper limit degree of comfort as to the total cost of works,
provided those works are adequately descrédsetb scope, yet
allow the parties to enter into the contract on a-past basis

where that is an appropriate vehicle for them (this is discussed
further below).

Build Own Operate Transfer (BOOT) / PPP Project
In recent years, in Australia, there hdeen a substantial number
of major construction projects which have been performed using

the BOOT, or BOT vehicle. This type of project is more usually
called, now, a PPP or Public/Private participation project.
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The basic structure of a BOOT projecthattthe Contractor agrees
with the Principal not only to build the project but to arrange
finance for the project, and then, using that finance, to build the
project, to own the project for a limited period, to operate the
project throughout that periodpéthen, at the end of that period, to
transfer the project to the Principal.

Typically, this style of structure is employed on public
infrastructure projects where, but for the intervention of private
sector financing, the project might not proceed.

Choice of Project Delivery System

The choice of any particular project delivery system is made at the
commencement of the project. Historically, however, little, or
inadequate, consideration is given to the many types of possible contract
structures availdb for any particular project.

In fact, there is an unlimited number of potential project delivery
systems based on the above, or a combination of any or all of the above,
which might be suitable to any particular project.

The choice will usually deperah factors such as:

e the need for strict cost control;

e the need for flexibility in what is to be constructed throughout the
construction period;

the complexity of what is to be constructed,;

the inhouse resources of the Principal;

the expertise of the likelienderers;

particular budget constraints;

financing considerations.

1.3 FIXED-PRICE vs COST-PLUS CONTRACTING
Fixed Price?

In theory, a Fixed Price Contract is one in which the Principal contracts
with the Contractor to perform agreed works for adixeice.

Accordingly, irrespective of whether the works actually cost more or

less than the agreed Contract Sum, the Contractor is entitled to receive
no more than and no less than the Contract Sum at the end of the works.
In practice, however, there amenumber of ways in which the Contract
Sum can (and usually does) alter during the period of construction on
the works, including, for example:

1. the Principal failing to deliver the site to the Contractor on time;

2. the Principal failing to deliver exclus access of the site to the
Contractor at the agreed time;
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3. the Principal failing to provide the detailed contract drawings
and/or specifications required of the Principal under the Contractor
by the agreed time;

4. the drawings and/or specifications praabby the Principal having
errors or omissions or being incomplete;

5. the site having characteristics different from that which was
described in the tender documents;

6. material to be dealt with on the site being different from that which
was anticipated ured the tender documents;

7. other reasons pursuant to which the Contractor would reasonably be
entitled to claim more or less than the Contract Sum on the basis
that the works as ultimately performed were different to those
works which were described in thender documents.

In fact, as a matter of practice, a Fixed Price Contract is rarely
performed for the exact amount of tieginal Contract Sum. This is

not surprising when one considers the nature of a construction contract
(in comparison, for exampl&ith a Contract of Sale for land). The

nature of a construction contract is such that worlgeagrally

described in detailed and complex contract documents are to be
performed over an extended period of time, subject to a large number of
variable condions, which the parties need to anticipate and which may
bear on the actual cost of construction.

Turnkey Contracts
The Fixed Price Contract is differe
ifixed price co

wrongly called
giving rise to the confusion.)

(Unhappily, the word i
ntracto, or what are
fiturnkeyo contracts

A turnkey contract is one in which the Principal and the Contractor

agree on dixed Contract Sum to be paid upon completion of the works

to a particular standard and/or performance criteria, and in relation to

which the Principal does not participate in any way in the actual

performance of the works but, at the end of the works, is intated

inspect the works and, subject to the works being adequately

constructed and performing to the requisite criteria, the Principal then

paying the full amount of the Contract Sum and taking over the works.

(The Principal is said to simply hand over tthegue, turn the key and

commence operation.)

In a fixed price contract, by comparison, the Contract Suadjissted
throughout the contract period, (for the reasons set out above).

A true turnkey contract, therefore, is more akin to a purchase contract
than to a construction contract.

Cost Control of CosPlus Contracts
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The Principal may impose a humber of cost controls in aplast
contract.

Capping

For example, there may be an overall cap on the Maximum Price
(usually referred to as a Warrantéidximum Price Contract), subject to
the following:

e the Warranted Maximum Price is subject to the scope of the Works
being adequately described;

e the Warranted Maximum Price as adjustable, just as the Contract
Sum is adjustable under a fixed pramntract.

Trade Contracts

Alternatively, the Contractor, though himself on a gaisis basis, may

be required to procure all or an agreed part of the works through fixed
price trade contracts, each of which is to be vetted and approved by the
Principal.

The Principal would, with the assistance of the Project Manager,
negotiate and enter into prime contracts with the proptvadé

contractors, the technology providers, and other major contractors as are
identified at the time of allocating work/supplyntoacts between the

prime contractors.

This structure has been successfully used on a number of major projects
around Australia..

Wherever this project structure has been successful, however, the
Principal has been protected from the possibility of uitdichcost

overruns by incorporating all of the work (say, 85% of the work) in

fixed price trade contracts. The Principal enters into aplastcontract
with the prime contractor, the work is then contracted out by the prime
contractor on a fixed priceaBis, the prime contractor being entitled to
costplus reimbursement by the Principal for those trade contract prices.
Effectively, therefore, the Principal has the benefit of fixed price
contracting.

Features of the Trade Contracts

The Contractor woultbe required to perform the works within a
number of trade contracts.

There are a number of contractual protections (for the Principal) which
should be incorporated into those trade contracts to ensure the time/cost
targets are ultimately met on the pidje

a) the trade contracts should be fixed price;

b) the terms of the trade contracts, generally, should be agreed between
the Principal and the Contractor;
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c) the trade contracts should be put out to open tender;

d) there should be an approval process wherebPtimeipal may
review the proposed tender process, and shall have final approval of
any particular trade contract (subject to, if necessary, such trade
contracts having a value above a minimum trade contract value);

e) the trade contracts should provide adlEg security for the
performance of the contract, and provisions for liquidated damages
(in respect of both, later completion and underperformance)
sufficient to compensate the Principal for its losses if necessary.

Subject to these protections, the Bifral would have effective

contractual remedies in respect of the works, should there be a failure to
perform in accordance with the targets ultimately developed between
the Principal and the Contractor.

Incentive Provisions

Finally, the cosplus contrat would preferably include a regime of
bonuses and penalties, and potentially a cap on the total cost, all of
which would be subject to the Program. The bonus/penalty targets
would be developed by the Principal, assisted in some instances by the
Contractwe, and incorporated into the ceslus contract.
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2. DESIGN & CONSTRUCT CONTRACTS
2.1 IMPORTANCE OF DESIGN BRIEF

The Design Brief is a document which is attached to the Design &
Construct Contract. That document describes the works which are to
be constructed for the Contract Sum.

The design brief is a technical document which includes some or all
of the following:

(@) schematic drawings of the proposal;

(b) generakpecifications of the proposal and performance
criteria for the works when complete;

(c) site information;

(d) any other technical details which impinge on the Works
which are to be constructed.

The preparation of the Design Brief is a matter for thediral.

Usually that function will be performed by the Principal's design
consultants. The Design Brief is not intended to be a detailed design,
merely that it is sufficiently detailed to express exactly what it is that
is to be designed and construckgdthe Design & Construct

Contractor.

The Design & Construct Contract obliges the Design & Construct
Contractor to produce a detailed design, to comply with the
requirements expressed in the Design Brief, and to obtain the
approval of the Principal (usliathe Principal's design consultants
who prepared the Design Brief) prior to commencing construction.
Claims usually arise, at this point, between the Principal (on the basis
that the detailed design, as produced, is low quality, or does not
adequatelyperform the function which is described in the design
brief) and the Contractor. It is critical, therefore, for the Design Brief
to be adequate in describing the works which are to be constructed
and the functions which they are to perform.

The types oflocuments/technical information which might be
expected on a civil engineering project would include any or all of
the following:

e site information

e demographic information

e civil engineering quality/quantity inputs

o preferred (or permitted) treatmemethods

e output criteria

The information to be included may seem, at first glance, to be
reducing the design input which was being hoped for from the design
and construct contractor. The level of information provided to, and
restrictions placed upon,ifwary depending on the project. There

will always be a minimum level of specification which will be
necessary from, and in fact should be desired by, the Principal.
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Further, in some cases, there will be political restraints on a
particular project.

Sudh matters are, contractually, necessary to be included in the
Design Brief.

2.2 REASONS FOR DESIGN & CONSTRUCT CHOICE
"Buildability”

The primary advantage of a design and construct contract is that it
allows the construction contractor to bring bisstruction expertise
into the design process, and thereby reduce the cost of construction.

There is a view that the ability of the construction contractor to
design the works with the convenience of construction in mind will
result in cost savings todtPrincipal at the time of tender.

The design and construction contractor is able, in producing the
detailed design, to incorporate certain design criteria which may suit
the contractor for ease of construction. Accordingly, the tender price
is likely to be lower (taking into account the cost of the actual design
work) than where a Construction Contractor was pricing works
which had been designed by others, with no regard to the
"buildability" of that design.

It is yet to be seen whether this will bedrim the civil engineering
sector. It would have little relevance, for example, if the design
complexities mean that construction contractors simply engage or
joint venture with pure design professionals.

Further, the capacity of any contractor to inargie notions of
"buildability” into a particular project design is directly related to his
previous experience in design and construction.

Perhaps, therefore, we will now see the arrival of experienced large
Australian and international contractorsta same time as more
complex project delivery systems.

The incorporation of construction expertise in the design process is
certain, it seems to me, to result in substantially more efficient
designs and lower tender prices.

Single Point ofResponsibility

There are a number of potential situations in traditional style
contracts where the boundaries of the responsibility of the designer
for design and the construction contractor for construction may
become unclear.

There is potential for dpute as to responsibility, where the works as
constructed fail to perform in accordance with the specifications (for
example, leaking, cracking, discolouration ...). In such instances, the
Construction Contractor might assert that the problems aregndesi
flaw, whereas the designer might assert that the design was adequate
but the works as constructed did not comply with that design. Where
the Contractor has responsibility for both the design and

construction, this problem does not arise.
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There are seral such potential areas of overlapping responsibility.
For example:

e claims sometimes arise in traditional contracts (where the
detailed design has been performed by the Principal prior to
entering into the Contract) where the Contractor is assertitig th
the design cannot (or cannot conveniently) be constructed;

e where the Works, as constructed, do not perform the required
function in accordance with the specifications, and/or are
defective, a difficulty sometime arises where the Contractor is
assertinghat the problem is a design fault, and the designer is
asserting that the problem is a construction fault;

e claims sometimes arise where the construction contractor is
delayed by the designer during the construction phase (for
example, in waiting for assted errors or ambiguities in the
design documents to be resolved).

In each of those instances, the Principal would be faced with the
designer and the construction contractor blaming each other and
denying liability to the Principal.

Contractors oftenssert that the Principal and/or the Principal's

design consultants have failed to take into account whether or not the
works as designed by the Principal are able to be built, and whether
construction cost savings could have been achieved if the design
were other than as produced at the time of tender.

Usually such claims do not arise until after the execution of the
Construction Contract (because they were not perceived until that
time).

Where the Design &onstruct Contractor has responsibility to
produce the detailed design, this type of claim will not arise.

Perceived fast tracking

There is a view that a Design & Construct Contract increases the
possibility for "fast tracking" of the Project.

Someminor improvements in the programming of capital works can
often be achieved through the Design & Construct model. The pre
tender phase is likely to be shorter than for a traditional contract
(because it is only necessary to prepare the Design Briefr thtre
the detailed design which would take substantially longer) prior to
inviting tenders. The detailed design work is able to be performed
after execution of the Design & Construct Contract, and during the
early stages of construction, in a staged manne

However, the timing benefits of this process may be illusory. Atthe
point of commencing construction, at least the stage 1 building
approval is required for the foundations. Accordingly, at that point,
the design of the structural matters must bemete to the point

where the foundation details are known. The detailed structural
issues, and the architectural detail, may be able to be produced later
to then obtain subsequent staged building approvals.
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Further, in relation to capital works withihe civil engineering
sector, it is likely that the perceived advantages of fast tracking
would be negligible for a number of reasons:

e the lengthy lead times to acquire the site and/or obtain planning
and EPA approvals make minor time improvements largely
irrelevant;

e the complexity of obtaining political support for a particular
project is, typically, a higher priority than minor time
improvements, accordingly it is unlikely that an authority would
be able, in any event, to substantially shorterotrerall project
implementation, to the point where, again, there is little to be
gained in minor time improvements.

It seems that "fast tracking" is a minor (maybe irrelevant) factor in
this respect.

2.3 DESIGN RISK UNDER THE CONTRACT
The Contract Preisions

The allocation of risk under a Design & Construct Contract is
slightly more complex than under a traditional contract.

Under a traditional contract, the adequacy of the design (with all of
the consequences which flow from inadequate desigesipect of

both the Works, and/or delay or additional costs caused to the
Contractor) rests with the Principal. The Principal may or may not
have adequate remedies against the original designer pursuant to
their (separate) professional engagement agreemen

This is likely to be a major factor (in favour of using the
design/construct model) for civil engineering authorities.

Unlike the traditional contracts, the responsibility for detailed design
rests with the Contractor. There are a number of risksdogdhe
Contractor in this role:

0] compliance with the Design Brief;
(i) design warranties as to the adequacy of the design generally;
(iii) design approval by the relevant building authorities.

Each of these matters need to be propadyressed in the Design &
Construct document.

Compliance with the Design Brief

The design obligation on the Contractor is to prepare the detailed

design (in AS430.995, referred to as thgesign Documenjsn

accordance with the requirements spellatlio the Design Brief (in

AS43001995, referredtoastier i nci pal 6s Pr)oject Requirements
For example, clause 1 of AS43Q095 definesth®r i nci pal 6s

Project Requirementzs follows:

Contract Administration Principles February 2009



15

“Principal's Project Requirements' means f{

written summaryor outline of the Principal's

requirements for the Works described in |

documents stated in Annexure Part A and

(@  shall include the stated purpose f
which the Works are intended,;

(b) may include the Principal's desig
timing and cost objectivesorf the
Works; and

C) where stated in Annexure Part A, sh
include a Preliminary Design;

The responsibility for adequacy of the design rests with the Principal

for the Design Brief, and the Contractor for the detailed design. For

example, clase 8.1 0AS43001995 relates the obligation to pay for

extra work due to discrepancies, to whether the discrepancy occurs in

the Principal bés Project Requirements
variation), or in the Design Documents (the Contractor does not get

a variatio) provides:

8.1 Discrepancies

eééeeé | f t he dire

Contractor to incur more or less cost than {

Contractor, having complied with Claugel(c),

could reasonably have anticipated at the time

tendering, then to the extent that such ayuity

or discrepancy is

@ in the Principal's Project Requirement
the difference shall be valued und
Clause40.5; and

(b) in the Design Documents or between
Design Documents and the Principa
Project Requirements, such ambigu
or discrepancy shall be at the
Contractor's risk and the direction shg
not entitle the Contractor to any exti
payment or an extension of time.

The responsibility for the Design Documents (detailed design)
remains with the Contractor, to the extent that the DeBmpuments
are always to accord with the Design Brief. Egample, clause 8.4
of AS43001995 provides:

8.4  Supply of Documents by Contractor

eée. The Contractor
Superintendent the documents and informa
required by theSuperintendent and as requirg
by the Contract, in a form satisfactory to t
Superintendent and |
less than 14lays before the work contained
those documents is commenced.

Contract Administration Principles
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A direction by the Superintendent to ve
anything inthe Design Documents shall be
variation to the work under the Contract only
the extent that the Design Documents, be|
such variation, complied, or would hay
complied, with the Principal's Projeq
Requirementsééé

In addition, there should bepaocess whereby the detailed design is
ultimately submitted to the Principal for the Principal's approval

prior to construction. Again, this is a risk area for the Contractor,
and also for the Principal. This is the point at which major dispute as
to theadequacy of the detailed design will usually arise. This area of
risk is not present in a traditional contract.

In all other respects the risk allocation under a Design & Construct is
similar to that which one might find under a traditional contrdicis
a matter for the parties to negotiate the allocation of those risks.

Design Warranties

One critical inclusion in the Design & Construct Contract will
usually be design warranties by the Contractor.

For example, clause 4.1 of AS430095provides:

4 WARRANTIES
4.1 Contractor's Warranties

Without limiting the generality of Clausel,

the Contractor warrants to the Principal thi

the Contractor

@ at all times shall be suitabl
qualified and experienced, ar
shall exercise due skill, carand
diligence in the execution an
completion of the work under th
Contract;

(b) subject to Claus®, shall engage
and retain the Consultant
identified in the Contractor's
tender and who are suitabl
qualified and experienced;

(c) has examined and -cardfu
checked any Preliminary Desig
included in the Principal's Projed
Requirements and that sul
Preliminary Design is suitable
appropriate and adequate for th
purpose stated in the Principal
Project Requirements;

(d) shall execute and complete tl
Contractor's Design Obligation
and produce the  Desig
Documents to accord with th
Principal's Project Requiremen
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and, if Clausel0 applies, accep
the novation and retain th
Consultants for any work th
subject of a prior contract with th
Principal; and

(e) shall execute and complete tl
work under the Contract i
accordance with the Desig
Documents so that the Work
when completed, shall

0) be fit for their stated
purpose; and
(i) comply with all the

requirements of the
Contract and all
Legisldive
Requirements.

There may be further warranties which might be added, on a project
by project basis.
Independent Design Review by Principal?

A question arises for the Principal, in the Principal's review of the
detailed design, as too how that review should be taken.

There is no contractual obligation on the Principal to review the
design. For example, clause 8.4 of AS43@®5 provides:

€ . . Neither the Principal nor the
Superintendent shall be bound to review
comment upon the Desigdocuments or tg
check the Design Documents for erro
omissions or compliance with the requireme
of the Contract. The Principal's or th
Superintendent's receipt of, or review of,
comment on, the Design Documents and
other documents providedy lthe Contractor,
shall not relieve the Contractor froj
responsibility for the Contractor's errors ¢
omissions or departure from the Contractg
Design Obligations or other requirements of 1
Contract.

On the one hand, the Principal has a contracamedy against the
Contractor if the detailed design is ultimately inadequate. On the
other hand, the Principal has to review the detailed design in any
event to ensure that it complies with the Design Brief. It may be
convenient, and prudent, therefoto have the detailed design
reviewed by independent professional consultants to ensure that the
design is adequate prior to construction.

Contractually, presuming that the design and construct contractor is

substantial, the Principal will be protected. In theory, therefore,
independent design review is unnecessary. In practice, however,
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again, it seems to me that future civil engineerinhauties will err
on the side of independently reviewing designs prepared by the
contractor, rather than let the contractor fall into error and then

simply rely on the contract.

Under the Design & Construct Contract, the parties may or may not
have a tird person in the role of Superintendent/Architect. (This is
equally true of construction only contracts.)

Usually the person in the role of Superintendent under a traditional
contract is also the designer. To the extent that the construction of
the Woks is not consistent with the original design philosophy, there
is still some control able to be exercised over the construction
Contractor. Under a Design & Construct Contract, there would still
be a Superintendent, he is merely not the (detail) designer

Potential for Design Dispute

The unique area for dispute arising in design & construct contracts,
rather than traditional contracts, arises at the time of the proprietor's
review of the contractor's detailed design.

The Contract will usually providihat the Contractor must design the
Works in accordance with the requirements of the Design Brief, to
the satisfaction of the Principal or the Superintendent. For example,
clause 8.4 of AS4300995 provides:

€ . If the Contract provides that the Conttac
must obtain the Superintendent's direction
whether documents are suitable or are not
suitable then, within the time stated in Annext
Part A or, if no time is stated, within 14 days
after receipt of the documents, the
Superintendent shall notify theftractor that
the documents are suitable or are not suitable
If the Superintendent notifies the Contractor t|
the documents are not suitable, the
Superintendent shall give reasons why the
documents are not suitable and the Contractg
shall submit newsr amended documents for th
Superintendent's direction pursuant to this
Clause 8. 46¢.

By definition, however, the Design Brief will be descriptive rather
than detailed and will rely, in most instances, on defining function
and performance criterigather than specific design elements.

The Contractor will, naturally, be inclined to use lesser quality
materials to reduce cost (the Contract Sum having already been
agreed). The Principal, on the other hand, would usually have a
higher impression of thdegree of quality which was intended within
the Design Brief.

Accordingly, there is always a possibility (in practice, it seems a

probability) of substantial dispute as to the exact materials and/or
construction criteria which are required pursuanhtDesign Brief.
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Further, in many instances, the dispute will be a technically esoteric
dispute as to the likely performance of materials and/or workmanship
which have not yet been incorporated into the Works.

To the extent that a proprietor does notcadeely describe, in the
Design Brief, the materials and/or workmanship which is to be
performed under the Contract, there is potential for this type of
dispute.

Potential Design Conflict/ Choice of Designer

A potential conflict for the contractor mayise in designing the
Works under a Design & Construct Contract.

The Contractor, having contracted to construct the Works for the
Contract Sum, and to the extent not expressly prescribed within the
Design Brief, will be required, as any designer musiaie a

number of design decisions.

On the one hand, the Contract Sum having been agreed, the
Contractor will be inclined to keep costs to a minimum. On the other
hand, the Contractor, also being the designer, would wish the
materials and/or workmanship result in a constructed product

which performs adequately (at least in accordance with the Design
Brief).

For example, in designing the Works, a Contractor might be inclined
(remembering that the Contract Sum has already been agreed) to use
lower qualty materials (where they have not been specified in the
Design Brief) irrespective of the design life of those materials. The
Design & Construct Contractor may conclude that his contractual
obligations cease at the end of the Defects Liability Periodigthis

not strictly correct, however problems of proof may make this
practically so) and, therefore, there is no reason for the Design &
Construct Contractor to prefer more expensive materials to less
expensive materials, provided that the less expensiveiaiateould

last at least to the end of that Defects Liability Period. The Principal,
on the other hand, would prefer the more expensive materials in
order to reduce lonterm maintenance costs.

(This is an example of the type of detail which shouldnstuded in
the Design Brief.)

This issue would usually arise at the stage of approval, by the
Principal, of the detailed design as prepared by the Contractor. The
issue will turn on what has or has not been specified in the Design
Brief. (There is somerited opportunity to assert implied terms, but
difficulties in relation to the implication of terms, generally, limit the
practical effect of implying terms into the Contract).

Accordingly, the Contractor, in performing his design role, will have
a conflict between the proper performance of that design role and the
desire to keep costs to a minimum.

There will be difficulties in tender assessment. An authority would
want tenderers to take the competing capital cost/operating cost
issues into account whembmitting their design proposals in their
tenders. The assessment of such tenders will be more complex, the
more flexible the Design Brief.
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There will be further difficulties at the time of approval by the

Principal of the contractor's detailed desighttfat point, the

Principal and the contractor (the Contract Sum already being agreed)
will have competing interests in relation to the operating and
maintenance costs of the Works as designed, the only reference being
the matters set out in the Designddri

The design & construct tenderer, when bidding on the tender
documents, will usually be required to disclose the identity of the
detail designer. The Principal will usually wish to have some control
over the choice of designer (whether the Prindiga a particular
preference or whether the Principal is merely interested to have a
suitably competent designer).

On complex projects, the Principal may require the engagement by
the Contractor of a suitable firm of professional design consultants.
In this manner, the Principal will have remedies against the
Contractor in contract and/or against the professional consultants in
negligence should the (detailed) design ultimately prove to be
inadequate. (The Principal will also wish to ensure, in th#ne,

that the particular design consultants have adequate professional
indemnity insurance.)

(A possible method of addressing this issue is to require the
successful Design & Construct Contractor to "novate" the Principal's
existing professional serviseontract with the original designers.

This form of "novation" contract has other consequences which
should be considered, beyond this short discussion of Desigh &
Construct. In any event, however, it is probably unnecessary for the
Principal to insisbn the choice of one particular firm of design
consultants over another, especially if, in fact, that would result in
higher tender prices).

The perceived disadvantage as to choice of designer, when weighed
against issues of "buildability" and single ptoofi design
responsibility, may be illusory.

There is a perceived disadvantage in having the administration of the
construction contract performed by a person other than the original
designer.

It is correct that the original design philosophy is likelyoe more
adequately addressed by the original designer, in the administration
of the construction contract, than by a subsequent, different, contract
administrator. It may be, however, that, again, this disadvantage is
illusory.

The likelihood is thatsubject to the choice of a suitable person for
the role, any professional contract administrator would have regard

to the design philosophy in superintending the construction of the
works.

2.4 DESIGN BUILD OPERATE CONTRACTS

The objectives for the dekvy of a Design Build Operate (DBO)
project are:
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1. for the Contractor to design and construct the Works in
accordance with the Specifications and deliver the Facility
to the Principal by the Date for Commercial Operation for
the Contract Price;

2. for the Principal to obtain control and ownership of the
Facility on achieving Commercial Operation;

3. for the Contractor to operate, manage and maintain the
Facility from Commercial Operation and to provide the
Services at the Facility from Commercial Ggton until
the end of the Contract Term.

Key Concepts

Commercial Operatiorthat stage when practical/substantial
completion of the Construction Works has been achieved, and the
Operational Commissioning Tests have been passed.

Date for CommerciaDperation the date by which Commercial
Operation of the Facility is to be achieved (as extended).

Date of Commercial Operatiothe date on which Commercial
Operation is achieved.

Delay Liguidated Damage$iquidated damages for delay payable by
the Cortractor to the Principal.

Design Developmenan alteration, change, amendment,
enhancement to or finalisation of the design of the Construction
Works.

Endorsed Drawings and Specificatiotise drawings and
specifications prepared by the Contractor avitkn approved by the
Principal, endorsed by the Principal.

Equipmentequipment, machinery, apparatuses, materials, etc to be
provided and incorporated in the Facility by the Contractor.

Facility: the facility to be designed, engineered, procured,
constucted, equipped, commissioned and delivered by the
Contractor .

Government Approvahn authorisation, consent, approval, licence,
lease, ruling, permit, required from a Government Authority relating
to the Construction Works, the Facility or to the axem, delivery

or performance of the project.

IP Rights intellectual property rights (present or future) including
rights conferred under statute, common law and equity, including
those in and in relation to inventions, patents, designs, copyright,
registered and unregistered trade marks, trade names, brands, logos
and getup, names, circuit layouts and confidential information and

all other rights resulting from intellectual activity in the industrial,
scientific, literary or artistic fields, any patemtgistered design,
trademark or name, copyright or other protected right.

Major Subcontracta subcontract under which a Major
Subcontractor (above an agreed amount) provides services,
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Equipment costing more than some specified amount or involving
certan critical components or services of the Construction Works.

Milestone the dates of completion of phases of the Construction
Works, the Operational Commissioning Tests and Commercial
Operation.

Operation and Maintenance Manudlacility instructions othe
operation (including anticipated modes of operation during normal
and emergency conditions) and maintenance of the Facility,
produced by the Contractor.

Operational Commissioning Testests and criteria described in the
Contract, to be achieved agprecondition to commencing operation.

Training Workstraining programs, courses and development of the
technical and support systems to be carried out by the Principal or its
subcontractors during the Construction Period.

Contractordéds obligations

The Contractords obligations should include
Equipment, and the performance of all works and services required

for the design, engineering, procurement, construction, equipping,

commissioning and delivery of the Facility and the coniptedf the

Construction Works in accordance with the Contract.

The Contractor should be required to do the following:

1. Completion of the Design and Construction Works
The Contractor should perform all such work, including
the required design and congttion work, and supplying
all Equipment, (including work and Equipment not
specifically mentioned in the Contract but which can be
reasonably inferred from the Contract).

2. Execution of the Construction Works
The Contractor should execute the Construcéimrks in
a professional, efficient, cost effective, safe and
environmentally responsible manner and in accordance
with the Endorsed Drawings and Specifications, the
Specifications, all Government Approvals, and all
applicable Laws.

3. Operation of facility
The Contractor should be required to operate and maintain
the Facility, in accordance with the Contract,, for the
agreed operation period, commencing on the Date of
Commencement of Operations, including, in accordance
with the Contract requirements:

a) keepng the Facility available;

b) operating the Facility to specified performance
levels;

C) maintaining the Facility;

d) reporting;

e) delivering back the Facility at end of the
Contract.
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Government Approvals

The Contractor should acquire all Government Approvals
which are necessary for the performance of the
Construction Works.

Industrial Relations

The Contractor should be responsible for industrial

relations connected with the performance of the

Construction Works. I't should keep the Princinpg
Representative infmed of any disputes with or demands

by its and the Subcontractorsé workforce and ar
circumstances which could result in industrial action

affecting the normal working of the Site. The
and the Subcontractoredto empl oyees should be obl
work in accordance with the relevant awards, Site

agreements and the arrangements in place from time to

time.

Services

The Contractor should obtain all services at or in the
vicinity of the Site, which are necessary for the
performance of the Comnrsiction Works and the ongoing
operation of the Facility.

Operation and Maintenance Manual

The Contractor should prepare and submit for the approval

of the Principal ds Representative an Operation

Maintenance Manual, including a process for the

following components:

a) the engagement and training of appropriately
qualified operations and maintenance personnel
to provide services for the operation and
maintenance of the Facility;

b) the operation and maintenance of the Facility in
an environmentally and aestloally acceptable
manner;

c) all relevant instructions manuals and special
directions from the relevant manufacturers of
any Equipment and provision of such written
instructions which are not available from such
manufacturers;

d) establishment of an inspectiand maintenance
system; and

e) any reports to be provided by the Contractor.

iAs executedo Drawings
The Contractor should provide to the Principal a complete,
accurate and correct set of flas executedo dr awi

Principal 6s obligations

The Principal shodl be required to do the following:

1.

Payment

The Principal should make timely payment to the
Contractor of all amounts due under the Contract as and
when due.
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2. Access to and possession of Site
The Principal is responsible for acquiring and providing
legaland physical possession of the Site and providing
possession and use of and access to all other areas
reasonably required for the proper execution of the
Construction Works, and to give possession/access on or
before the Commencement Date.

3. Site Informaion:
The Principal should make available to the Contractor
prior to the Commencement Date such data on climatic,
hydrological and general conditions relating to the Site as
should have been obtained from the Principal from
investigations undertaken relentdo the Works and/or the
Site.

4. Contract Price
The Principal is to pay the Contract Price (usually a fixed
lump sum for the Design & Construct Work , with some
payment regime for the Operation Phase).

Key Commercial Issues

The DBO contract wilusually include terms, negotiated
commercially, providing for the following:

Security:

The Contractor should be required to provide the security specified
in the Contract (this is usually a major commercial issue) in favour of
the Principal at the timeand in the amount, manner and form
specified in the Contracthe Contractor will usually be required to
provide the security, at the date of execution of the Contract, in the
form of an on demand, unconditional and irrevocable bank
guarantee, to secureetllue performance of the Contract, from a
registered Australian bank under the Banking Act 1959 (Cth) (or an
otherwise agreed institution).

Intellectual Property rights:
The Contract should usually provides for the following:

1. all intellectual property ghts created in relation to the
project are vested in the Principal;

2. the Contractor agrees not to contest the title to IP Rights
owned by thePrincipal

3. the Principalwill usually (it seems to me this is implied in

any event) grant the Contractor a rexdusive royalty
free nontransferable licence to use, reproduce, modify
and adapt the Principalés I P Rights for the
performing its obligations under the Contract;
4. the Contractor will usually be asked to warrant that the
execution of the Cordct should not infringe any IP
Rights of any third party.

Subcontracts:

Prior approval of th® r i n cRepreséntats/e should be required
for Major Subcontracts, where the subcontract value exceeds an
agreed amount. The Contract should impose the following
restrictions on the Contractor when subcontracting:
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1. The Contractor should only engage Subcontracttis w
are safe, environmentally responsible, careful, skilled,
experienced, and competent in their respective disciplines.

2. The Contractor should provide to the Principal full
particulars in writing of the Construction Works to be
subcontracted and the namelaudress of the proposed
Major Subcontractor, the proposed site for the
subcontracted work, information establishing the financial,
technical and personnel capacity (including details of
previous experience and safety and environmental records)
to succedsilly execute such subcontracted work.

3. The Contractor should ensure that the Major
Subcontractors enter into a tripartite agreement, including
the Principal, and subcontracts should include provisions
that the Subcontractor undertakes to the Contractor
obligations and liabilities which should enable the

Contractor to discharge the Contractords

liabilities to the Principal under the terms of the Contract
in respect of the subcontracted work, including:

a) warranties given by the Contractor;

b) indemnities given by the Contractor;

c) a termination for convenience provision similar
to that contained in the Contract (if any);

d) provisions providing for and enabling the
ultimate ownership by the Principal of all IP
Rights;

e) a warranty by Subcontractousdertaking

fabrication work that they have reviewed the
drawings provided by the Contractor and that
such drawings should be suitable for the
fabrication work proposed;
f) provision that the Principal is able to enter the
site upon which the Subcontractor is
undertaking the subcontracted work; and
Q) upon the termination of the Contract or
repudiation or abandonment of the Contract by
the Contractor, if so directed by tRer i nci pal 6s
Representative, undertakings that the
Subcontractor will:
i) provide to the Pringial all designs,
documents, materials and other
things intended for incorporation in
the Construction Works; and
i) acquiesce in the assignment or
novation to the Principal at the
Pr i n cabgolaté dissretion of the
Contractords interests i

Design:

The Contractor is responsible for the design of the Construction
Works in accordance with the Specifications. The Contract should
provide that the Contractor produce drawings and specifications for
approval by the Principal, and, when approvedhegyPrincipal,
endorsed by the Principal to become the Endorsed Drawings and
Specifications. The Contractor is then required to construct the
Works in accordance with the Endorsed Drawings and
Specifications.
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The approval by therincipalof the Endorse®rawings and
Specifications does not affect the obligations of the Contractor under
the Contract.

Procurement:
The Contractor is to procure, and transport at its own risk and
expense to the Site, the Equipment.

Quality assurance:

The Contractor should &lish, implement and maintain a quality

assurance and control program to achieve the following:

e that purchased Equipment, the Facility and all related
documentation meet the requirements of the Contract;

e that the quality of the Facility not be degradkaling receiving,
storing, transporting, handling, erection, installation, inspection
and testing; and

e that systems, Equipment and structures are fabricated, installed
and erected in strict compliance with all applicable instructions,
the Contract and theequirements of the Principal.

Substantial Completion:
The Contractor is required to bring the Works to Commercial
Acceptance by the Date for Commercial Acceptance.

Operational Commissioning:

Upon Practical/Substantial Completion, the Contractor shosild
required to carry out Operational Commissioning Tests described in
the Contract.

Manufacturerds warranti es:

The Contractor should obtain for tReincipal from the respective
manufacturers, the best available and legally enforceable warranties
for the Equipment, extending to, at least, the end of the Defects
Liability Period, requiring the respective manufacturers at their
expense to remove and replace Equipment which are defective.

Completion guarantee:

The Contractor will be required to guarantieat it will achieve
Commercial Operation of the Facility by the Date for Commercial
Operation.

Delay Liguidated Damages:

Where the Contractor fails to attain Commercial Operation of the
Facility by the Date for Commercial Operation, the Contractor will
be required to pay, to thHerincipal,Delay Liquidated Damages.

Defects Liability Period:

The Contractor guarantees thag thacility or any part is free from
defects in design and engineering, the Furniture and Fittings, the
Equipment and the Construction Works.

If, during the Defects Liability Period, any defect is found in the
design and engineering, the Equipment orGbestruction Works,

the Contractor should, at such times asRtiacipalreasonably
requires and in a manner which causes as little disruption to the
operation of the Facility as reasonably possible, promptly and at its
cost repair, replace or otherwisake good (as the Contractor may at
its discretion determine) such defect as well as any damage to the
Facility caused by such defect.

Transfer of ownership and ristk Equipment
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The Contract will usually provide that the ownership of the

Equipment trangfrs to thePrincipal

1. when the relevant Equipment is identified as being
intended solely for incorporation, use or consumption in
the Construction Works; or

2. where such Equipment cannot reasonably be so identified,
at the time when it is incorporated, usgdcconsumed in
the Construction Works; or

3. in any event no later than payment of the relevant progress
claim the value of which includes the Equipment.

Care of Construction Works:

The Contractor is always made responsible for the care and custody
of the Construction Works until the Date of Commercial Operation
and is required to make good at its own cost any loss or damage that
may occur to the Construction Works from any cause saeaer

prior to that date.

Insurance:
The Contract should provide that the Contractor is to arrange from
the Commencement Date, for the relevant periods, and amounts:

1. construction all risks insurance policy;

2. public liability policy covering legal liabity to third
parties for personal injury, or property damage;

3. professional indemnity;

4. workers' compensation;

5. other insurances (eg motor vehicle, marine, etc);

under policies containing terms , exclusions and excesses, approved
by thePrincipal

Other Terns:
The DBO Contract will include terms (similar in most respects to
construction contracts) in relation to:

Site conditions

Unforeseen conditions

Force majeure

Delay costs

Termination

Termination for the Principaléés
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3. THE SUPERINTENDENT
3.1 DUAL ROLE OF THE SUPERINTENDENT

The Superintendent isot a party to the contract; he is a person
named in the contract by the two parties to the contract (the
Proprietor and the Contractor) and given certain functions under that
contract by those two parties.

The role of the Superintendent would usually include:

1. assessment of progress claims and issue of progress certificates

2. assessment of claims for extra payment for variations to the
contract

3. assessment of claims for extensajriime

4. assessment of quality of materials and workmanship in
accordance with the contract documents

5. assessment of claims for extra payment (such as claims under
the latent conditions provisions) under the contract

Accordingly, though the Superintendéstusually appointed by and
paid by the Proprietor (and may sometimes be the Proprietor's
original design consultant), the Superintendent's role is principally to
decide major issues of potential dispute under the contract between
the Proprietor and the @tractor.

In such contracts there is (at least) an implied term that the
Superintendent will act fairly. There is a strong contractual argument
that if the Superintendent does not act fairly towards the Contractor,
this constitutes a breach of contracttbg Proprietor.

Interestingly, in AS2124992, following on from AS2124986,
clause 23 expressly provides that the Proprietor is to ensure that the
Superintendent acts fairly at all times. This is unusual. Clause 23, in
the 1992 edition and in the 198&dition, imposes adirect
contractual obligation on the Principal toensure that the
Superintendent acts in a manner consistent with honesty, fairness and
reasonableness. (It also imposes a contractual warranty on the
Principal that the Superintendent'ssasure of work, quantities or
time is, itself, reasonable.)

Clause 23 of AS2124992 provides:

23.  SUPERINTENDENT

The Principal shall ensure that at all timg

there is a Superintendent and that in |

exercise of théunctions of the Superintende
under the Contract, the Superintendent

@ acts honestly and fairly;

(b) acts within the time prescribed und
the Contract or where no time
prescribed, within a reasable time;
and

(© arrives at a reasonable measure
value of work, quantities or time.
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The dual role of the Superintendent (on one hand he is retained and
paid by the Proprietor, yet on the other hand he h@saaicertifier

role between the two parties to the contract) has been the subject of
judicial comment.

The Institution of Engineers Australia Code of Ethics requires, in
clause 5 (b):

"....in our capacity as Superintendent administering a
Contract, we mast be impartial in our interpretation of
the Contract..."

The role of the Superintendent is complex. It requires substantial
engineering skills, a sound understanding of the law of contract, and
in particular the provisions of the particular projectwoents.

The Contract wi || usually prov
agreement to allow subcontracting, or approval of particular
subcontractors, does not affect the position of the Head Contractor.

de expressly that

In recent years, as result of a number of magitractors going into
liquidation leaving unfinished projects, some principals have chosen
to require collateral warranties (separate direct contracts) to be
entered into between the principal and certain of the key
subcontractors on a particular project.

The position remains, however, even where this occurs, that the
Contractor is responsible for the delivery of the Works.

The Superintendent has two distinct roles under a traditional form of
construction contract.

On one hand he has a number of fumtion which he acts, either
expressly or impliedly, as the agent of the Proprietor. On the other
hand, the two parties to the contract agree, at the time of entering into
the contract, that the Superintendent is to perform certain
assessment/certifier futiens under the contract. Those functions
are quite distinct.

In most instances, the Superintendent will be either an employee of
the Principal (typically on major public sector contracts the
Superintendent is a senior person from that public sector
organisation) or a paid consultant of the Proprietor (usually, a senior
engineer from a private engineering consulting firm). Accordingly,
where there is a dispute under the Contract, the Contractor, if
dissatisfied with the decision of the Superintendent| wéually
assert that the Superintendent is biased in favour of the Proprietor.

The dual role of the Superintendent under such construction
contracts has been recognised by the Courts. The leading case in this
area is a decision of the New South Walegpr8me Court
(Macfarlan J) in Perini Corporation v. Commonwealth of
Australia [1969] 2 NSWR 530.

In the Perini case, Perini Corporation had contracted with the
Department of the Postmas®®eneral to construct the Redfern Mail
Exchange. During the projeahe Contractor claimed a number of
extensions of time, some of which were granted, some of which were
refused, and some of which were granted but not to the full extent
claimed. As was common at the time, the work was undertaken on
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behalf of the Commamealth of Australia by the Department of
Works. The Superintendent under the contract was the Director of
Works.

The Court had to consider the role of the Superintendent.

It was asserted by the Contractor that the Director of Works was
obliged toexercise his own discretion in considering whether there

was an entitlement to an extension of time and that, in fact, the
Director had been guided by "Departmental policies". Effectively,

the Contractor was saying that the Director of Works had acted as

rubber stamp of the Proprietor.

The Court made the following observations in relation to the role of
the Director of Works:

"The second matter on which | will speak generally
concerns the position of the Director of Works. This
gentleman is undoubtedlan important officer in the
Commonwealth Public Service. Unlike other senior
Commonwealth public servants, there is not any
provision made by statute for his appointment or duties.
However, his position appears to be fairly clear. At the
head of the ermanent administrative staff of the
Department of Works is the Direct@eneral of Works
who is charged with the general supervision of the
Department and its activities throughout the
Commonwealth. In each State there is a Director of
Works who, in reldaon to the State for which he is
appointed, discharges the same general duties as the
Director-General does for the Commonwealth...

The fundamental basis upon which the plaintiff sought to
litigate its case against the defendant was that the
defendant wa in breach of certain terms implied in the
agreement... the plaintiff's argument was that in the
discharge of the duties imposed upon him by clause 35,
the Director of Works, with the encouragement and
support of the defendant, acted in a manner that was
outside his mandate."

The Contractor argued that the Departmental was liable for damage
suffered by it, in consequence of the error of the Director of Works,
on three different bases:

0] the Department wasicariously liable for anything that
the Diredor did wrongly;

(ii) the Director of Works, in relation to his functions under
clause 35 was aertifier and, as such, the Department
was obliged under the contract to ensure that the
Director performed his role as a certifier properly or, at
least, wagequired to refrain from taking any action or
course of conduct which would oblige or influence the
Director to act otherwise than in accordance with his
duties as certifier; and/or

(iii) the Director of Works was anarbitrator and,
accordingly, was oblied to act judicially.
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The Court concluded (without much trouble) that there was no basis
for interpreting that the Director of Works was to act as an arbitrator
(this was not pressed in the trial).

The Court then considered the issue of vicaribaisility and, in
particular, the position of the Director of Works having regard to his
public service obligations. In this respect the Court said, at page
536:

"In my opinion the cases make plain that throughout the
period of performance of all theseutées, the senior
officer remains an employee of the government or-semi
government body, but that in addition and while he
continues as such an employee he becomes vested with
duties which oblige him to act fairly and justly and with
skill to both partiedo the contract. The essence of such
a relationship in my opinion is that the parties by the
contract have agreed that this officer shall hold these
dual functions and they have agreed to accept his
opinion or certificate on the matters which he is
required to decide... ".

The Court then went on to consider the particular duties of the
Director of Works, at page 536:

"It is now necessary to consider the duties of the
Director of Works. He, of course, has not bound himself
by contract with either the piatiff or the defendant.
The plaintiff and the defendant are the only parties to
the agreement but in it they have agreed that the
Director of Works shall have the powers and duties
stated in it. Many of these powers and duties are
administrative and suwgyvisory in their character and
are performed by the Director of Works as a servant and
agent of the Commonwealth. | have already expressed
the opinion that in respect of the duties imposed upon
him by clause 35 of the general conditions that he is a
certifier. The word "certifier" does not have an exact
meaning but is used to describe a function which is
somewhere between those of a servant and those of an
arbitrator."

The Court then concluded that in the present case the terms of the
contract requiredthe Director of Works to exercise his own
discretion in relation to certain functions. At page 538, the Court
said:

"On behalf of the plaintiff it was said that if a decision
with respect to a particular application were decided by
reference to "Departental policy" that indicated that
the Director was not making a personal decision but
was bowing to the established policy of the Department.
A similar criticism to the one | have just mentioned was
that the Director was not entitled, if he were to make a
proper decision, simply to "rubber stamp" the opinion of
another officer, or even to adopt the recommendations
of a subordinate. This, it was argued was to surrender
his duty to somebody else and he was not permitted to
do it....
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I have formed the opian that subclause (2) does confer
a discretion upon the Director. The operation of
subclauses (1) and (2) in my opinion is that if there shall
be a delay "in the execution of the works" and that delay
has been caused by some relevant factor, then sub
clause (2) confers a discretion upon the Director to say
whether the cause is sufficient or not to justify an
extension of time. Considerable discussion occurred
during argument about the true limits of this discretion
and learned counsel for the defendantrsitted that the
limits were confined within a range of matters that were
relevant to the interest of both parties under the
contract. In a sense | am of the opinion that this is
correct but that the interest to which the Director must
pay attention is niosimply a desire by the plaintiff for
financial convenience or reasons of its own, to have an
extension or, on the other hand, desire by the defendant
to have the building completed within the time originally
specified in the contract, or in an ulterioesse, the
desire of those representing the Postmaster General to
be given occupation at the earliest possible date. The
kind of interest which must govern the exercise of the
Director's discretion is the interest of each party as it
appears from all thenpvisions of the agreement.”

In summary, the Court concluded:

1.

This, it is suggested, is the current law on the status of the dual role

the Director of Works was a certifier under the Contract
and as such had certain duties imposed on him by the
Contract;

the Director of Works had a discretion as to whether or
not hewould grant an extension of time;

in making his decision, the Director was entitled to
consider departmental policy but would be acting
wrongfully if he were to consider himself as controlled
by departmental policy;

there was an implied term in th€ontract that the
Commonwealth would not interfere with the Director of
Works' duties as certifier; and

there was an implied term of the contract that the
Commonwealth would ensure that the Director of Works
properly performed his duty as certifier.

of the Superintendent under a traditional form of construction

contract.

3.2 FUNCTIONS OF THE SUPERINTENDENT

The Superintendent as assessor/certifier under the Contract

The Superintendent is appointed by both parties to the Contract to
perform certain functions as assessor/certifier. Those functions will
include, principally:

e certification of progress claims
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assessment of variations

assessment of extensions of time

assessmerttf quality of workmanship and materials

assessment of claims under the contract (for example, latent
conditions claims)

The critical considerations in respect of these functions are as

follows:

1. in his role as a certifier/assessor, the Superinterfugnt
a duty to act fairly/impartially;

2. the  Superintendent must exercisethis role
independently; and

3. the precise nature of this role will vary from case to case

depending on the terms of the Contract.

With this background, we now turn to the prispdunctions of the
Superintendent in his certifier/assessor role:

Progress Claims

In all traditional standard form contracts, the Contractor is required
to periodically deliver, to the Superintendent, progress claims for
payment under the contract.

The Superintendent is usually required to assess those progress

claims (by reference to the degree of completeandghe quality of

the materials and workmanship). The Superintendent must calculate

the amount due, at that time, having regard to:

e work carried out by the Contractor in performance of the
contract; and

e claims for breach of contract.

The Superintendent has to make more than a complex technical
assessment. He is also be required to make a legal assessment of
complex legal causes of actiapon which a Contractor might base a
claim for additional payment. (This process is referred to in more
detail inSection5.)

Variations

The Superintendent is required to regularly exercise legal judgments
under the Contract in the authorisation andigdbn of variations.

There are two separate issues.

The Contractor may assert from time to time that particular works
which he has been required to perform (either in accordance with the
contract documents, or alternatively pursuant to a direction eof th
Superintendent) constitute a Variation. The test applied by the Courts
is, in substance, that particular work constitutes a variation if it is
work outside the works upon which the Contractor
tendered/contracted, having regard to the terms of the Cbntrac

The second complex area of assessment for the Superintendent in

relation to variations is in thealuation of variations. (Again this
issue is considered further 8ection5.)
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Extension of Time Claims

The assessment of claims for extension of timeexremely
complex.

Typically, under a traditional form of construction contract, the
Contractor would be entitled to extensions of time in the following
circumstances:

e where delays are caused by the Proprietor (for example, if the
Proprietor fails todeliver the site on the agreed date, or the
design drawings/specifications are wrong requiring further work
to remedy the error);

e where delays are caused through events beyond the parties'
control (for example, inclement weather or industrial strife).

The first task of the Superintendent in assessing claims for extension
of time by the Contractor is to determine whether, having regard to
the express terms of the contract, the Contractor is entitled to an
extension of time at all.

In each case, it will ba complex analysis for the Superintendent to
determine whether an extension of time is due to the Contractor at
all.

The more complex calculation, however, comes in relation to the
guantification of extensions of time. A delay might occur because of
two days rain....but the effect of the two days rain may be to delay
work commencing on the site for a further three days. Alternatively,
a delay may occur to one part of the works which is-critical to
practical completion of the total project.

The Supentendent is required to assess claims for extension of time
and grant such extensions as are due to the Contractor under the
Contract. (A more detailed discussion of extensions of time is set out
in Section4.)

Quality

The parties define the works to performed under the contract, in
the contract documents.

Those documents consist, typically, of the drawings and
specifications, but may also include, in certain circumstances, post
tender correspondence, and other technical descriptions of the
proposedvorks.

The parties, at the time of entering into the contract, appoint the
Superintendent to check the quality of materials and workmanship
against the contract documents and to take such steps as are set out in
the contract to effect the requisite qtyaktandards.

The Superintendent's role is, traditionally, to watch over the works,
to give directions to remedy work which is not in accordance with
the provisions of the contract, and where that direction is not
complied with, to take the steps providiedthe Contract to remove
part of the work from the Contractor and to have that work remedied
by others at the cost of the Contractor. (A more detailed discussion of
quality issues is contained 8ection6.)
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Administration of the Contract

The Superintedent administers the Contract by giving directions,
which the Contractor is obliged
right to claim additional payment where the Superintendent errs by
requiring the Contractor to perform work beyond the requireneints
the Contract). For example, clause 23 of AS21982 provides:

eeéé. I f, pursuant

Contract enabling the Superintendent to g
directions, the Superintendent gives a directi
the Contractor shall comply with the direction

In Clause23 "direction" includes agreemen
approval, authorisation, certificate, decisio
demand, determination, explanatio
instruction, notice, order, permission, rejectic
request or requirement.

Except where the Contract otherwise provid
a diredion may be given orally but th
Superintendent shall as soon as practica
confirm it in writing.

If the Contractor in writing requests th
Superintendent to confirm an oral direction, t
Contractor shall not be bound to comply w
the direction untilthe Superintendent confirn
it in writing.

The Superintendent as agent of the Principal

The Superintendent has a dual role. This paper has discussed, above,
some of the instances where the Superintendent is required to act as a
certifier/assessor. In performing that role there is, clearly emerging
from the cases, an obligation to act faiityppartially andnot at the
direction of one or other of the parties (usually the Propjietor

The other part of the Superintendents role, however is completely
different.

The Superintendent is also required to act as the agent/adviser of the
principd in respect of certain other functions.

There are a number of functions which the Superintendent will be
likely to be required to perform in this role, including:

notification of successful and unsuccessful tenderers
arrangements for execution of cattt documents

vetting of Contractors' insurances

vetting of security deposits

approvals and clearances by statutory authorities

advice on rate of progress and expenditure
recommendations on contractual actions to be taken by the
Proprietor

management ddite staff

NoakrwpE
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In addition to the above, the JCC Standard Form Contracts set out, in
clause 5.02, a listing of functions of the Architect when acting as the
agent of the Proprietor (in addition to a similar listing of functions
when acting as an assessolueaor certifier). That list of functions

in which the Architect is to act as the agent of the Proprietor sets out
the matters in relation to which the Architect should issue
instructions, to the Contractor, principally:

performance of the works

variations

site conditions

nominated suzontractors and suppliers

substitution of materials and workmanship

postponement of work

making good of defects in the works

the removal, reexecution, replacement of works executed by the
Contractor

Each of theséunctions (the list is far more extensive than the items
referred to above), are examples of the types of function upon which
the Proprietor usually relies on its professional advisers for advice,
before, during and after the performance of the works ke th
Contractor under the contract.

In relation to this role, the Superintendent must:
1. comply with the instructions of the Proprietor (irrespective
of whether those instructions are reasonable, fair or

contrary to the interests of the Contractor); and

2. the Superintendent owes a duty of care to the Proprietor in
the performance of those functions.

If the Superintendent fails to perform those functions in accordance
with paragraphs (i) and (ii) above, the Superintendent may be liable
to the Proprietor for beeh of contracand/or in negligence.

3.3 LIABILITY OF THE SUPERINTENDENT

Liability to the Proprietor

The Superintendent is in a contractual relationship with the
Proprietor to perform his functions (all of his functions whether as
agent of the Propeior or as an assessor/certifier under the
construction contract).

This liability will arise, potentially, both in contract and in tort. (See
Brickhill v. Cooke [1984] 6 BCLRS 47 in which the New South
Wales Supreme Court, Court of Appeal, held thatienticould sue
an engineer in tort as well as in contract.)

The Contract of the Superintendent to the Proprietor may be in
writing, oral, and/or implied.

In many instances, there will be a written contract between the
Proprietor and the Superintendent. Those terms of engagement may
or may not include provisions relating to the services to be
performed, the payment to be made in respect of those servidgs, a
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possibly, limitation of liability and extent of professional indemnity
insurance cover.

In other cases, there may be no written engagement. In that case the
contractual obligation arises through the conduct of the parties in the
Proprietor requestg the Superintendent to do certain work and the
Superintendent being entitled to be paid a reasonable sum for those
works.

Where the Superintendent is an employee of the Proprietor, there will
be an employment contract whether in writing or otherwestsvéen
the Proprietor and the Superintendent.

The terms of such a professional engagement contract are, again,
beyond the scope of discussion in this paper.

In addition to their contractual relationship, the Superintendent will
owe the Proprietor a dutyf care in the performance of his functions.

Until 1974, there was a view that certifiers were somehow immune
from liability (to anyone) in the performance of their certification
functions. As late as 1973 this "immunity" was still thought to exist.

In Sutcliffe v. Thackrah, the House of Lords considered the earlier
cases, includingArenson v. Arenson and held that there was no
such immunity.

The Superintendent, therefore, in the performance of his functions
under the contract, both as agent of thmoprietor, and as an
assessor/certifier under the contract, is potentially liable to the
Proprietor if he fails to perform the obligations either in accordance
with the terms of his contract with the Proprietor, or alternatively, if
he fails to perform fsi task to the requisite standard of care.

Liability to the Contractor

The Superintendent has no contractual relationship with the
Contractor. Accordingly, to the extent that he may have potential
liability to the Contractor at all it will only be itort.

We have already seen, above, that the Superintendent is not immune
in tort in relation to his performance of his role as assessor/certifier.

The Superintendent's potential liability to the Contractor, depends on
whether he owes a duty of care that Contractor in all the
circumstances and whether, in the performance of those functions, he
has performed those functions to the requisite degree of care and
skill.

On first principles, there seems little doubt that the Superintendent
and the Contraot are in a sufficiently proximate relationship that
the Superintendent ought to owe a duty of care to the Contractor

One notes, however, in the final analysis that there have not been
many cases (if any) in which a Contractor has succeeded in
negligenceagainst the Superintendent in relation to performance of

his functions.

In Junior Books v. Veitchi which has been limited to its factual
situation (nominated sutontract heavily relied on for its expertise)
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the House of Lords concluded that a nominataticontractor (no
contract with the owner) could owe a duty of care to an owner in
relation to the construction of a tiled floor by the nominated
subcontract.

It seems, to me, that various parties likely to be involved on
construction contracts, albdftat there is no contractual relationship
between the particular parties, nevertheless have those other parties
in mind when they are performing their particular roles on the
project. It seems to me that it would be likely, in 1994, that a
Contractor cold establish a sufficiently proximate relationship in an
action in negligence against the Superintendent.

There are, however, obvious strategic difficulties with bringing such
a claim, in particular;

0] the Proprietor would usually be a better defendant
the Contractor where the conduct complained of is a
failure by the Superintendent to perform his
assessor/certifier role. (Although, conceivably, such an
action against a Proprietor might be tiperred, yet an
action in negligence against a Supeaimdent might still
be available...);

(ii) in performing an assessor/certifier role, a subjective
assessment is likely to involve exercise of discretion by
professional men, accordingly it is unlikely to be the
type of decision which would easily hestablished as
having been negligent (although, again, one might
conceive actions where, through perhaps mere
inadvertence error had occurred...); and

(i) the failure by a Contractor to explore his remedies
through  to  arbitration/litigation (where  the
Superintendent's decision would be-visited in any
event) would usually be a complete answer to a claim in
negligence against the Superintendent by the Contractor.

On balance, therefore, it seems to me that an action in negligence is
available to a Condictor against the Superintendent but practical
reasons make it unlikely that such an action would usually be
pursued.
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4. TIME UNDER THE CONTR ACT

4.1. PRACTICAL COMPLETION

Date for Practical Completion

The obligation of the Contractander the Contract is to bring the

Works to practical completion by the Date for Practical Completion.

AiPractical Completiond has no
defined in a particular Contract. Itnst a term of art.

In all of the major standar@ifm contracts in Australia, the definition
of practical completion sets out the specific requirements that the

Contractor must achieve. For example, clause 1 of AS2922

provides:

(i)

(i)

(iii)

"Practical Completion" is that stage in th
execution of the work und#dre Contract when
(@ the Works are complete except for mir

omissions and minor defects

(b) those tests which are required by ft
Contract to be carried out and passed befi
the Works reach Practical Completion ha
been carried out and passed; and

(¢) documents and other information requiri
under the Contract which, in the opinion
the Superintendent, are essential for the
operation and maintenance of the Woi
have been supplied;

which do not prevent the Worl
from being reasonably capable
being used for their intende
purpose; and

which the Superintender
determines the Contractor hg
reasonable grounds for nc
promptly rectifying; and
rectification of which will not
prejudice the convenient use of t
Works; and

The usual elements of practical completion are:

e the completion of the Works except for minor omissions and

minor defects

e which do not prevent the works from being reasonably
capable obeing used for their intended purposes;

e inrelation to which there are reasonable grounds for not
promptly rectifying them;

e the rectification of which omissions or defects will not prejudice

the convenient use of the Works; and
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e all tests required undéine Contract have been completed; and

e any other particular requirements (for example, the delivery of
fflas builtodo drawings)

From time to time, particularly in projeespecific contract
documentation, the Principal will define a number of further pre
requisites to Practical Completion (for example, the obtaining of
certificates from the Fire Insurance Council of Australia...). On larger
private sector projects, the Contract may provide many more
requirements to be achieved as-poaditions to practical

completion, including for example:

e as built drawings

e operation and maintenance manuals

e certificates of completion from relevant authorities

e reinstatement of damage to serviceseé.

The obligation on the Contractor, therefore, is not to bring the Works
toAhperfectd completion by any particular dat e, but t
to fAiPractical Completiond by the ADate for Practica

Where the Contractor fails to bring the Works to Practical

Completion by that Date for Practical Completion, the Contséltt

usually provide for the payment of Aliquidated dama
Contractor to the Principal (we refer to this further below). Those

damages represent the damages for breach of contract which the

Principal will be entitled to recover from the Cont@dbecause the

Contractor has breached the Contract, namely by failing to bring the

works to Practical Completion by the required date under the

Contract.

Separable Portions

From time to time, in particular contracts, there may be several
stages and/meveral relevant parts of the Works which are required
by the Principal to be brought to Practical Completion by a particular
date.
circumstances, the Works are divided into i
s0 (alternativel yeparagbfeerred to, from time to
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In such circumstances, the separable portions are expressly defined
in the Contract and there will be a separate regime of Dates for
Practical Completion in respect of each separable portion, and
liquidated damages in respect of eachasabple portion.

4.2 EXTENSION OF TIME

4.2.1 Delays

The Contractor és obligations t o bring t he Wor ks
completion by the Date for Practical Completion.

A failure to bring the Works to practical completion by that date will

usually expose theContractor to a claim for damages (usually
iligui dated damageso) by the Principal
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The requirement to bring the Works to practical completion are
generally to be found in this form in such major standard form
contracts as AS2124, JCC, NPWC3 and others.ekample, clause
35.2 of AS21241992 provides:

35.2 Time for Practical Completion

The Contractor shall execute the work under
Contract to Practical Completion by the Date f
Practical Completion. Upon the Date of Practig
Completion theContractor shall give possessic
of the Site and the Works to the Principal.

Delays enabling the Contractor to claim an extension of time under
the Contract could usually be characterised as follows:

0] Delays caused by the Principal

Certain delaysunder a construction contract are caused by the

Principal. Such delays might include, for example:

e delays in providing clear access to the site

e delays in providing detailed drawings and specifications

e errors in the drawings and specifications

e failure to povide certain matters to be provided under the
Contract by the Principal (for example, water, electricity, gas...)

Where the Principal delays the Contractor in the performance of the
Works, the Contract should expressly provide that the Contractor is
to be entitled to an extension of time (as, for example, in paragraph
(b)(i) of clause 35.5 set out above).

(The Contract also should provide that the Contractor is expressly

entitled to payment for the costs associated with that delay, usually

referred to a fAdel ay costso, in the absence of such an
provision the Contractor will have a claim for damages for breach of

contract in any event).

There is a substantial body of law as to the effect of such delays
where the Contract doemt expressly provid the Contractor with a
right to an extension of time and/or delay costs.

In brief, where the Principal prevents the Contractor from performing
his contractual obligations, and the Contract provides no mechanism
to extend the time under the Contrésbmetimes referred to as the

ipreventi on principleo), t he Principal i s unabl e
contractual remedies against the Contractor in respect of the

Contractordéds failure to perform the works by the
Contract: Alternatively timeissal t o be fAset at | argedo (meaning no

more than that, in the absence of a contractual mechanism to extend
time, the Date for Practical Completion has no contractual effect).
This does not have the result that the Contract has no completion

'The authority for thPeldoprTheiptiencsplueuiasly said to @
alternatively referred to as the fiPeak prevention principleo.
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date, rather the Guractor is required to complete the work under the
Contract within a reasonable time.

In practice, modern construction contracts always expressly provide
an entitlement in the Contractor to both an extension of time (and to
delay costs), where delays aoaused by the Principal to the
Contractor in the performance of the Works.

(i)  Delays caused by the Contractor

Certain delays are caused by the Contractor. Such delays might

include, for example:

e where the Contractor is late in arriving on site

e where he Contractor performs the Works at too slow a rate to
complete the Works by the Date for Practical Completion (or has
allowed insufficient time in his tender)

e where the Contractor perfosthe Works in a defective manner,
and the work has to be rectified

In such circumstances, the Contract should not (and rarely does)
provide that the Contractor is entitled to an extension of time and/or
additional payment in respect of those delays.

These are all matters for which the Contractor is contractually
responsible.

(i)  Neutral delays/force majeure

Certain delays which occur on major engineering contracts are not

caused through the fault of either party but are referred to, from time

to time as Aforce majeureodo delays or event s. Such
include, for example:

e inclement weather

e industrial stoppages

e Acts of God, civil wars...

It is a pricesensitive commercial matter for negotiation by the
parties, at the time of entering into the Contract, as to whether
particular force majeure events will will not entitle the Contractor

to an extension of time, and/or an adjustment of the Contract Sum,
under the Contract. (Where the Contract expressly provides that the
Contractor is to be entitled to an extension of time for such events,
one might expect lwer tender prices. Where the Contract does not
expressly provide for an extension of time in such events, one might
expect higher tender prices.)

The entitlement to, and assessment of, claims for extension of time is
a major area of potential disputeder engineering contracts.

4.2.2 Notification of Claims

Where delays occur under a construction contract and the Contractor
intends to claim an extension of time (and/or delay costs) the
Contract usually expressly provides for a notification regimefand

the assessment of such claims.

Notification of the Claim
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The Contractor is usually expressly required to give notice of
circumstances which might lead to a delay of any kind, immediately
the Contractor becomes aware of such circumstances. Thisiprov
usually applies not only to circumstances out of which the Contractor
might ultimately claim an extension of time, but to all circumstances
where the Contractor is likely to be delayed in achieving practical
completion by the Date for Practical Combn (even where, for
the delay was caused

exampl e,
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and the Contractor is not entitled to such an extension of time).

The obligation of the Contractor to give the first notice (in AS2124
1992, when it becomes aware oflelay, giving notice of the mere

fact of a possible delay and the cause) appears, in ASEI22, in
the first paragraph of clause 35.5:

In most cantracts, there is a twter notification requirement, namely
that the Contractor notify the Superintendent (or the Principal as the
case may be) immediately upon becoming aware of the likely
occurrence of a delay, and again, providing details of the tegfen

When it becomes evident to the Contractor 1
anything, including an act or omission of t|
Principal, the Superintendent or the Principal|
employees, consultants, other contractors
agents, may delay the work under the Contr;
the Contractor shall promptly notify th
Superintendent in writing with details of tf
possible delay and the cause.

through the

the delay and other such matters, within a reasonable time of the

Contractor being able to calculate the extent and likely cost and

effect on the construction program of that delay.

The obligation of the Contractor to give the second notice (in
AS2124-1992, within 28 days of the delay occurring, giving details
of the claim, and the facts upon which it is based) appears, in

AS21241992, in the third paragraph of clause 35.5:

The Contract will usually provide that where the Contractor fails to

If the Contractor is or will be delayed in reachir
Practical Completion by cause described in th
next paragraph and within 2Bays after the
delay occurs the Contractor gives tl
Superintendent a written claim for an extens
of time for Practical Completion setting out t|
facts on which the claim is based, the Contrag
shall be entitled to an extension of time f
Practical Completion.

give the necessary notice (or as the case may be, either of the
necessary two notices), the Contractor will be bamweder the

Contract from bringing a claim for an extension of time and/or delay

costs.

There is a substantial body of law as to the effect of such time bar

clauses (see below). From time to time, the Courts have declined to
give effect to such time bar clauses for various reasons.
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The Contractor who wishes to make such a claim shouictlgtr
comply, however, with such time bar notice provisions.

Criticality/float

A prerequisite to claiming an extension of time, often expressly
included in the Contract, is that the Contractor will, in fact, be
delayed in achieving practical completibg the Date for Practical
Completion.

In effect, the Contract will usually provide that even though a delay
might occur, unless that delay occurs to a critical activity (namely, an
activity which, if delayed, will consequently delay the Works from
being brought to practical completion by the Date for Practical
Completion), the Contractor isot to be entitled to an extension of
time.

This prerequisite to an extension of time is not articulated in every
contract (in some contracts, there is no expressidn this
requirement). For example, clause 35.5 of AS219@2 provides:

If the Contractor is or will bedelayed in
reaching Practical Completioa .

This has been confused, from time to time, with a separate issue as to

iwho Owns t he Féwpahere @ Cadmactoo has

carefully arranged his affairs (or Ahusbandedd hi s
certain activities noftritical, then delays which are caused to the

Contractor, for which the Contract provides an extension of time,

should result in anxension of time (thereby, in fact, giving the

Contractor even more time Aup his sl eeveod). The
that the Contractor, where delayed on a-notical activity, should

never be entitled to an extension of time where he will not, in fact, be

delayed under the Contract.

Contract provisions usually expressly provide for the latter (namely,
that the Contractor is not entitled to an extension of timessthat

delay is likely to delay him in achieving practical completion, i.e.
that the delay ccurs to a critical activity only). Despite this, the
Courts have tended towards a view that the Contractor, where he has
carefully husbanded his time in a particular way, should not be
penalised by being denied an extension of time in such
circumstances.

Such issues will need to be resolved in each case depending on the
particular provisions of the Contract. The likelihood is, however,
that a Court would prefer to find in favour of a Contractor where a
delay is caused by the Principal (albeit to a-notical activity)
where such an interpretation is available to it.

4.3 LIQUIDATED DAMAGES
The contractual obligation on the Contractor, in respect of time under

the Contract, is to bring the Works to practical completion by the
Date for PracticaCompletion.
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Where the Contractor breaches the Contract by failing to bring the
Works to practical completion by the Date for Practical Completion,
the Principal would, in the absence of any other provision, have a

contractual entitlement to sue for gedefamages.

The convention has evolved, for the common convenience of the

parties, that such damages are-ggeced at the time of entering into

the Contract. For this purposes, such damages are usually referred to
as filiquidated d a méhg ese oof tfeiword t hi s

filiquidatedd means, a
determined by the Courts).

specific

The requirements to bring the Works to practical completion are
generally to be found in this form in such major standard form
contracts anS2124, JCC, NPWC3 and others. For example, clause

35.6 of AS21241992 provides:

356 Liquidated Damages

If the Contractor fails to

Contract is terminated
whichever first occurs.

Practical Completion.

for Delay ir
Reaching Practical Completion

reach Practical
Completion by the Date for Practical Completic
the Contractor shall be indebted to the Princiy
for liguidated damages at the rate stated in

Annexure for every day after the Date f{
Practical Completion to and including tHeate
of Practical Completion or the date that ti
under Clau4dé,

If after the Contractor has paid or the Princip|
has deducted liquidated damages, the time
Practical Completion is extended, tiReincipal
shall forthwith repay to the Contractor ar
liquidated damages paid or deducted in respec
the period up to and including the new Date

In fact, though such liquidated damages are to be paid by the
Contractor tahe Principal (usually, in fact, they are deducted by the

Principal from monies due to the Contractor, where the Principal
decides to deduct such liquidated damages at all), the liquidated
damages provision is in fact, primarily for the benefit of the

Contactor. The operation of a liquidated damages clause effectively
limits the potential exposure of the Contractor to damages for late

completion.

There are a number of issues which arise in respect of liquidated

damages as follows:

1. The Courts have geneftay d e c |

clauses (see below). For this reason, it is usual to make
the liquidated damages a genuine-pséimate of the

damages likely to be suffered by the Principal in the event

of late completion (albeit that this pestimate $ made at

the time of entering into the Contract rather than when the

delay occurs, at the end of the construction period). It
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may suffice to say, however, that a daily estimate of
damages is rarely (if ever) treated as a penalty clause by
the Courts. Paalty clauses usually take the nature of an
amount unrelated to the actual damage suffered, and
which penalty only comes into effect on a particular date.

2. The quantum of liquidated damages is usually estimated
by the parties at the time of entering irtbe Contract,
based on the damages likely to be suffered by the Principal
if in fact the Contractor is late in completing the Works.
Accordingly, as a matter of contractual negotiation, the
amount of damages i-estymatably a figenuine pre
of those dmages. In the absence, however, of agreement
on that amount, the parties are open to leave out the
liquidated damages clause altogether. In such
circumstances, the Principal could sue the Contractor for
general damages if the Contractor was late in detimg
the Works. (The usual reason why the Contractor will
insist on a liqguidated damages clause is for the reason set
out above, namely to limit his potential exposure in such
circumstances.)

3. From time to time, parties (usually by mistake, but this
coud sometimes be the commercial agreement) insert the
word ANil o in the item for |iguidated damages.
have interpreted this to mean what it says, namely that the
Contractor, if late, pays zero damages to the Principal in
respect of that lateness. {iife parties, in fact, intended to
delete the liquidated damages clause, and rely on general
damages for any lateness, they should delete the entire
Il iqui dated damages provision, rather than write

4. There is no requirement on the Principal to estalthat it
has, in fact, suffered loss (the whole purpose of pre
agreeing liquidated damages is to avoid the potential
upside/downside on losses).

General damages excluded?

In Silent Vector Pty Ltd (t/as Sizer Builders) v Squarcini [2008]

WASC 246a bulder entered into an AS21292 standard form

contract with a developer, for the construction of a twelve storey

apartment building. In liquidated damages item, in the Annexure, the

parties had inserted AN/ AO0. The arbitrator conclude
meant tkat the parties intended the liquidated damages clause to be

not applicable, leaving the principal able to claim general damages

for delay.

The arbitrator referred to dicta @ilbert -Ash (Northern) Ltd v

Modern Engineering (Bristol) Ltd [1974] AC 689, ¢ the effect

holding that if he was wrong in reaching that conclusion, he was lead
to the same result because of the failure of the parties to use clear and
unequivocal words, as was required before it could be found that
either party intended to abandoneanedy in general damages.

The arbitratomlsoconsideregrevioussimilar casesTemloc Ltd v
Errill Properties Ltd (1987) 39 BLR 30BaesePty Ltd v RA
Bracken Building Pty Ltd (1990) 6 BCL 137, an@S Phillips Pty
Ltd v Baulderstone Hornibrook Pty Ltd (1987) 39 BLR 30
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(Unreported NSWSC, 26 October 1999weverhe was able to
distinguish each of these decisions on a number of grounds, relating
both to the ambit of the relevant liquidated damages clauses in the
relevant standard form contract in each case, and the differing ways
the parties had amended, or insdrinformation corresponding to,

the clauses of that standard.

In Temloc Ltd v Errill Properties Ltd (1987) 39 BLR 30the

parties intended to exclude liquidated damages from a JCT standard

form contract. The parties (wrongly) assumed that, by inserting

ANI L6, they had excluded | iquidated damages and a p
general damages instead. The English Court of Appeal found that

this was not the case. The standard contract contained only one

remedy for delay liqguidated damages. Once this remedy was

excluded, there was no fdlack mechanism in the contract for

recovering any general damages for delay.

InBaesegt he parties inserted ANILOG for the Arate for |
damages and ascertained dX@6BRBgeso in the annexure it
1985standardorm contract. The NSW Supreme Court found that

the particular contract, unlike the contraciemloc, contained

rights to general damages for delay. This meant that the parties did

not , by setting the rate for |liquidated damages at
geneal damages for delay.

In CS Phillips,t he parties inserted AN/ A0 in the annexure it
liquidated damagesgain a JCCR985standardorm contract The

court found that AN/ AO0O had the same effect as ANILO
contract, likeTemloc, was expresed so that the liquidated damages

clause was the only remedy for delay, and there were no other rights

under the contract to recover any general damages for delay.

al against the

Justice Jenkins, dealing with an a e
fi Lo and AN/ AO be

in Silent Vector,r evi ewi ng the case | aw on
inserted the liquidated damages items in standard form contracts,
concluded that these decisions could offer only limited assistance in
answering the question of construction, and ultimately turned on the
patticular contractual terms.

pp
NI

Penalties and liquidated damages

Liguidated damages or penalties provisions in building contracts
typically relate to the obligation to complete the work within the
specified time. In cases where the act concerned is a twéach
contract, the court may inquire whether the payment or forfeiture
provided for in the contract is a penalty, or liquidated damages.

If it is deemed to be a penalty, the party claiming that it will not be
allowed to recover the full amount, if his dage was in fact less, yet
on the other hand will not be limited to that amount if his damages
have been greater. If it is held to be liquidated damages, the
aggrieved party will be entitled to the stipulated sum, whether the
real damage be greater or lessabsent.

The essence of a penalty is a payment of money stipulated as in

terrorem of the offending party; the essence of liquidated damages is
a genuine covenanted pestimate of damage.
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Whether a sum stipulated is penalty or liquidated damages is a
question of construction to be decided upon the terms and inherent
circumstances of each particular contract, judged as at the time of the
making of contract, not as at the time of the breach.

The task of construction has suggested various tests from time to
time:

e It will be held to be a penalty if the sum stipulated for is
extravagant and unconscionable in amount in comparison with
the greatest loss that could conceivably be proved to have
followed from the breach.

e It will be held to be a penalty if the breach consists only in not
paying a sum of money, and the sum stipulated is a sum greater
than the sum which ought to have been paid.

e There is a presumption that it is a penalty when a siogie
sum is made payable by way of compensation, on the occurrence
of one or more events, some of which may occasion serious and
others trifling damageo.

e Itis no obstacle to the sum stipulated being a genuine pre
estimate of damage, that the consequeatése breach are such
as to make precise pestimation almost an impossibility. On
the contrary, that is just the situation when it is probable that
pre-estimated damage was the true bargain between the parties.

In AMEV -UDC Finance Ltd v Austin (1986)162 CLR 170Mason
and Wilson JJ observed:

fi A penalty provision has been regarded as unenforceable

or, perhaps void, ab initioé.In the majority of
involving penalties, the courts, if called upon to assist in

partial enforcement ..Penalty clause® aot, generally

speaking, so expressed as to entitle the plaintiff to recover

his actual loss. Instead they prescribe the payment of a sum

which is exorbitant or a sum to be ascertained by reference

to a formula which is not an acceptable gstimate of

damagéé . ii s one of degree and will depend on a nun
of circumstances including; (1) the degree of disproportion

between the stipulated sum and the loss likely to be suffered

by the plaintiff, a factor relevant to the oppressiveness of the

term to thedefendant, and the (2) the nature of the

relationship between the contracting parties, a factor

relevant to the unconscionability of the plaint
seeking to ehforce the term.?d

4.4 DELAY COSTS

Where the Contractor is delayed in completihg Works, he will
usually be exposed to additional costs, irrespective of who caused the
delay.

Such fAdelay costsodo wil.l usually arise out of the <co
borne by the Contractor (for example, crane hire, site shed hire,
foreman salaries, ot continuing costs including the contribution

at 192

% This principle was recently considered again, by Cox CJ, with approval in
State of Tasmania v Leighton Contractors Pty Ltd (No 3J2004] TASSC
132 (16 November Z4)
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which the particular project is required to make to the head office
overheads...).

Where, therefore, the delay is caused by a breach of contract on the

part of the Principal (for example, delay in providingeess to the

site, or in the provision of drawings and specifications, or through a

failure by the Principal to perform activities required of the

Principal...) the Contractor will suffer financial loss in addition to the

mere loss of time. The Contractaill therefore wish to claim an

adj ust ment to the Contract Sum, or Afdel ay costso,
claiming an extension of time to the Date for Practical Completion.

The best drawn Contracts will usually expressly provide for the

Principal tdoapaxostusdh tWHadethe Contractor (on t he
reasoning that in the absence of such an express clause the

Contractor will nevertheless have an entitlement to damages against

the Principal). Further, the clause will usually expressly limit the

Cont r act oentdnsuck ardumstahcesm

For example, clause 36 of AS212992 provides:

36. DELAY OR DISRUPTION COSTS

Where the Contractor has been granted
extension of time under Clau88.5 for any delay
caused by any of the events referred to
Clause35.5(b)(i), the Principal shall pay to th
Contractor suchextra costs as are necessari
incurred by the Contracto by reason of the
delay.

Where the Contractor has been granted
extension of time under Clau88.5 for any delay
caused by any other event for which paymen
extra costs for delay or disruption is provided 1
in the Annexure or elsewhere in the @aat, the
Principal shall pay to the Contractor such ext
costs as are necessarily incurred by i
Contractor by reason of the delay.

Nothing in Claus&6 shall-

(@) oblige the Principal to pay extra costs fi
delay or disrugion which have already
been included in the value of a variati(
or any other payment under the Contra
or

(b) limit the Principal's liability for damage:
for breach of contract.

Interestingly, in AS2124992, the delay cost provisions of the
Contract refer to the entitlement of the Contractoc

costs necessarily incurredo. On one Vi ew, this ent
Il imited the Contractor 6 omparedto t | ement (for exampl e,
the similar provisions in the JCC Contract whi ch

,damage or expenseso) .
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Contracts wild/l usually expressly
to delay costs in particular circumstances, and, possibly, seek to limit
and/orimpose preconditions on the extent of that recovery.

4.5 PROGRAMMING

The obligation on the Contractor in respect of programming is
merely to:

proceed with the Works with reasonable expedition
provide a program within a set period of award of the Gatr
achieve practical completion by the Date for Practical Completion

For example, clause 33 of AS212992 provides:

331 Rate of Progress

The Contractor shall proceed with the wqg
under the Contract with due expedition a
without del ayéé.

332 Construction Program

eeeeee.

A construction program shall not affect rights

obligations in Claus&3.1. The Contractor ma
voluntarily furnish to the Superintendent

construction program.

The Superintendent may direct the Contractor
furnish to the Superintendent a constructi
program within the time and in the form direct
by the Superintendent.

The Contractor shall not, without reasonal
cause, depart from
(@ a construction programnicluded in the
Contract; or
(b) construction program furnished to t
Superintendent.

The furnishing of a construction program or of
further construction program shall not relieve t|
Contractor of any obligations under the Contre
including the obligtion to not, without
reasonable cause, depart from an earl
construction program.

The practice on larger projects is to expressly set out detailed
requirements as to the requirements for the program.

The Contractor is only required to achieve the contract dates. The
sequencing of the Works (within limits) is up to the Contractor.

Contract Administration Principles
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Where the Contractor is directed to perform the Work in a certain
manner or sequence, that direction may result (depengdiny the

terms of the tender documents) in a variation claim to the Contractor.

The programming obligations are, however, subject to the
requirement (provided this appears in the Contract provisions) to
expeditiously perform the Works so as to achievetjoac
completion by the Date for Practical Completion.

4.6 TIME BARS

The Courts have generally attempted to read down time bars,
where this is possible in the context of the Contract, to be
directory/procedural, rather than mandatory. In that event, the
party failing to comply with the time bar may be liable in
damages to the other party (for damages caused by the failure to
comply with the time bar), but nbarred.

For example, idennings Construction Ltd v Q H and M Birt
Pty Ltd (1987) 3 BCL 189the Court interpreted the catetl
clause 48 of NPWG3981 as not barring progress claims and
variations (but only final claims).

The Court will give effect to time bar clauses, however, where
the intention of the parties to give the clause this effedemr
from the contract (for example, in relation to a potential latent
conditions claim inNVormald Engineering Pty Ltd v

Resources Conservation Co Internationa{1989) 8 BCL 158 .

The usual arguments made by a party which has failed to give
the requisitenotices in the face of a time bar clause include:

1. the true interpretation of the clause, in the particular
case, is that the clause is directory/procedural, not
mandatory (the claim is not barred, though the injured
party is entitled to damages);

2. thereis an implied term which has the effect, in the
particular case of making the particular time bar clause
inapplicable (for example, an implied term that the
party bringing the claim must first have all of the
necessary information, or that the other partyot in
default under the Contract);

3. inthe event that the particular claim is barred in
contract, the claim can be brought outside the Contract
(for example, in restitution, or under the Trade
Practices Act, or in negligence);

4. that the other party Bssomehow waived his right to
rely on the time bar (for example, there were
discussions of the claims encouraging the claimant to
wait until some later time before making the particular
claim);

5. that the particular claim (for example, for an extension

of time) is barred but the claimant is not barred from
suing for general damages for breach of contract.
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Finally, where there is an arbitration clause, section 48 of the
Commercial Arbitration Act gives the Court a discretion to
extend the time to refer aadin to arbitration in certain restricted
circumstances.

Interestingly, AS40041997 has adopted a more lenient view
towards failure to comply with time bars (this may explain the
general failure of principals, public and private sector, to move
to the latst revision?). Clause 41.2 of AS400097 provides:

Liability for failure to communicate

The failure of a party to comply with th
provisions of subclause 41.1 or to communic
a claim in accordance with the releva
provision of the Contract shall, iat alia, entitle
the other party to damages for breach
Contract but shall neither bar nor invalidate tt
claim.

It seems to me that the Courts, and arbitrators, on balance, are
far more likely to adopt the reasoningWormald and give
effect to clearly worded time bars.
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5. PAYMENT

5.1 PROGRESS CLAIMS/PROGRESS
CERTIFICATES/PROGRESS PAYMENTS

Progress Claim

In all traditional standard form contracts, the Contractor is required
to periodically deliver, tathe Superintendent, progress claims for
payment under the contract.

The Contractor is required to submit details supporting its claim for
payment (discussed further below). In most standard form contracts
in Australia, the Superintendent is required $sess those progress
claims (by reference to the degree of completeandghe quality of

the materials and workmanship). For example, in AS21986,
clause 42.1 provides, in part, as follows:

42.1 Payment Claims, Certificates and Til
for Payment.

At the times for payment claims stated in

Annexure...the Contractor shall deliver

the Superintendent claims for payme|
supported by evidence of the amount dug
the Contractor and such information as t
Superintendent may reasonably requi
Claims for payment shall include al
amounts then due to the Contractor unde
the Contract or for breach thereof.

Accordingly the Superintendent must calculate the amount due, at

that time, having regard to:

(i)  work carried out by the Contractor iperformance of the
contract; and

(i)  claims for breach of contract.

This is potentially a complex calculation.

It might be said that the value of works to be assessed in relation to
paragraph (i) could be performed by a quantity surveyor. (In fact, on
a number of major projects in the late 1980's, project financiers often
preferred quantity surveyors, rather than
engineers/architects/superintendents, to assess progress claims... this,
possibly, was a preference of project financiers rather than
Proprigors.) The difficulty with this type of assessment, however, is
that it is necessarily linked to an assessment of quality of materials
and workmanship. It is necessary to ensure that the works as
completed are in accordance with the technical requiresranthe
drawings and specifications, and are free of defects. This
assessment, in itself, may ultimately become the subject of technical
debate.

But perhaps the more complex area is the assessment of payment
claims for "breach" of contract. Claims foreach of contract might
include, for example:

A additional payment to the Contractor for latent conditions

Contract Administration Principles
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A claims for delay costs arising out of extensions of time
which were the fault of the Proprietor

A claims for variations which arose out of the Propristo
failure to give access to the site, or additional work caused
by faulty design documentation

A claims for variations arising out of directions by the
Superintendent relating to works not included in the
contract/tender documents

In addition, in recentimes, the Superintendent might expect from
time to time to receive even more complex claims, such as:

A restitution/quantum meruit claims (where the works as
constructed are so different from that tendered on, that the
contract sum is no longer applicable)

A claims for negligence (for example, for additional works
caused by negligent preparation of the design drawings
specifications)

A claims for misleading and deceptive conduct under the
Trade Practices Act (Cttgnd/or the statBair Trading Acts

Interestingy, this type of claim was traditionally, for example, under
AS21241986, not been required to be assessed by the
Superintendent in assessing a progress claim. However, under
AS21241992, this provision was amendedexpand the nature of
claims which wer¢o be assessed by the Superintendent.

The additional words (highlighteth clause 42.1 aboyeseem to
include the negligence/quantum meruit/TPA type claims. In every
case, the ambit of the Superintendent's assessment of progress claims
will depend on tk language of the Contract.

Progress Certificate
When the Superintendent has assessed the progress claim he issues

the Progress Certificate. For example, clause 42.1 of AS239922
provides:

Within 14days after receipt of a claim fg
payment, theSuperintendent shall issue to t|
Principal and to the Contractor a payme
certificate stating the amount of the paymi
which, in the opinion of the Superintendent, is
be made by the Principal to the Contractor or
the Contractor to the Principal. The
Superintendent shall set out in the certificate
calculations employed to arrive at the amol
and, if the amount is more or less than
amount claimed by the Contractor, the reas
for the difference. The Superintendent shall all
in any paymeincertificate issued pursuant to th
Clause42.1 or any Final Certificate issue
pursuant to Clausd2.8 or a Certificate issue;
pursuant to Clausé4.6, amounts paid under th
Contract and amounts otherwise due from

Principal to the Contractor and/odue from the
Contractor to the Principal arising out of or i
connection with the Contract including but n
limited to any amount due or to be credited uni
any provision of the Contract.
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It is critical that the progress certificate be issued bytithe stated

in the Contract (under some contracts, if the certificate is not issued
within the time, the Contractor is entitled to payment of the whole
claim. For example, clause 42.1 of AS2118D2 provides:

€ é . if no payment certificate has been isdu
the Principal shall pay the amount of tl
Contractor's cl ai mé.

Where the Superintendent is not satisfied by the material submitted
by the Contractor, the correct course is to make the assessment rather
than wait for the additional information (in tlEbsence of written
agreement from the Contractor).

Progress Payment

The Progress Certificate is provided to both the Principal and the
Contractor. To the extent that either party disputes that Progress
Certificate, they are required under the Contract to take certain steps
within a particular number of days to dispute tthArogress
Certificate.

Failing any dispute arising in relation to the Progress Certificate, the
Principal then becomes contractually obliged to make the Progress
Payment to the Contractor, in accordance with that Progress
Certificate, within the numbesf days as set out in the Contract. For
example, clause 42.1 of AS212892 provides:

Subject to the provisions of the Contract, witl
28days after receipt by the Superintendent ¢
claim for payment or within 1days of issue by
the Superintendent fo the Superintendent]
payment certificate, whichever is the earlier, {
Principal shall pay to the Contractor or th
Contractor shall pay to the Principal, as the cg
may be, an amount not less than the amg
shown in the Certificate as due to the Gaotor
or to the Principal &

Progress certificates, and progress payments, do NOT constitute
evidence that the works are properly performed, or that they have
been accepted. Progress certificates, and progress payments, merely
conditute interim assessments, and interim payments on account. For
example, clause 42.1 of AS212892 provides:

€éé A payment made p
shall not prejudice the right of either party |
dispute under Claus&é/ whether the amount <
paid is the amount properly due and payable i
on determination (whether under Claubgor as
otherwise agreed) ohe amount so properly du
and payable, the Principal or Contractor, as tl
case may be, shall be liable to pay the differe
between the amount of such payment and
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amount so properly due and payable.

Payment of moneys shall not be evidence of
value of work or an admission of liability ¢
evidence that work has been execu
satisfactorily but shall be a payment on acco
only, except as provided by Clauk28.

The Principal 0s obligation to pay on the
critical. The failure to pay on a certificate has caused serious

contractual problems to principals, wrongly believing that this

obligation could be avoided because of some other factor (for

example, defects, lateness, etc, not, for some reason addressed in the

progres<ertificate.)

5.2 CASH RETENTION / BANK GUARANTEE SECURITY
Prior to Practical Completion

The Superintendent, in issuing the Progress Certificate, will calculate
the cash retention, if any which is to be taken into account in making
any progress payment. (We refer to cash retention and security in
more detail inSection7.)

The convention, Istorically, was for the Contractor to provide
security for the performance of his obligations to the Principal, by
the Principal deducting cash retention from progress payments,
usually of the order of 5% of the value of work completed to any
point, up tothe Date of Practical Completion.

The purpose of allowing the deduction of cash retention from the
value of works completed, up to the point of Practical Completion,
was to enable the Principal, should the need arise, to use those funds
to pay others (ifnecessary) to rectify and/or complete the Contract
Works in part or in total as the case required.

In recent times, in fact, cash retention security has been substantially
replaced by bank guarantee security (again, this is referred to in more
detail inSection §.

From the time of commencing the work up until practical
completion, therefore, when issuing Progress Certificates, the
Superintendent will usually note the amount of cash retention to be
deducted, or not, from such Progress Payments.

The Contact will usually provide that such cash retention or security
is to be returned, in part (usually 50%) at Practical Completion.

Defects Liability Period

The Contract will usually expressly provide for a Defects Liability
Period.

Typically such a period might be of the order of 12 months on a
major construction contract, could be as little as 3 months on a minor
construction contract, or could conceivably be for 2 years or more on
a complex industrial project requiring lengthy coissioning
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periods for equipment. In practice, however, on major works, the
Defects Liability Period would usually be of the order of 12 months.

During that Defects Liability Period, the Contractor will usually be
expressly obliged to return to the sitadarectify defects which
become apparent. (We refer to the defects liability provisions in
more detail irSection6).

Accordingly, at practical completiompart of the cash retention or
bank guarantees will usually be returned to the Contractor, and the
balance of the cash retention or bank guarantees will be retained
throughout the Defects Liability Period. That security which is
retained throughout that period is retained for the purpose of, should
the need arise, the Principal rectifying such defects.

Final Completion

At the end of the Defects Liability Period, usually referred to as Final
Completion, the Contractor will usually be required to submit a Final
Payment Claim, including all claims which he wishes to make under
the Contract. The Contraeill usually expressly exclude any further
claims being made by the Contractor under the Contract. The
Contractor is usually expressly barred from bringing any further
claims under the Contract (remembering that the work has now been
completed for 12 monghor more).

For example, clause 42.7 of AS2124@92 provides:

427 Final Payment Claim

Within 28days after the expiration of the Defe
Liability Period, or where there is more than or|
the last to expire, the Contractshall lodge with
the Superintendent a final payment claim &
endorse it "Final Payment Claim".

The Contractor shall include in that claim g
moneys which the Contractor considers to be
from the Principal under or arising out of th
Contract or any #eged breach thereof.

After the expiration of the period for lodging
Final Payment Claim, any claim which tf
Contractor could have made against t
Principal and has not been made shall be barr;

The Principal/Superintendent will then issue the Final Certificate,
and return the balance of any cash retention or security monies will
be returned to the Contractor (with deductions as may be necessary
for uncompleted work, if any).

For example, clausé2.8 of AS21241992 provides:

428 Final Certificate

Within 14days after receipt of the Contractol
Final Payment Claim or, where the Contract
fails to lodge such claim, the expiration of t
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of t he satisfactory
obligations under the Contract. The Principal is not (in standard form
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period specified in Claus&.7 for the lodgemen
of the Final Payment Claim by the Contract
the Superintendent shall issue to the Contra
and to the Principal a final payment certifica
endorsed "Final Certificate". In the certificate th
Superintendent shall certify the amouwvhich in

the Superintendent's opinion is finally due fr
the Principal to the Contractor or from th
Contractor to the Principal under or arising ol
of the Contract or any alleged breach thereof.

and other well drawn contracts) barred from making furthaims

(for example, defects may not become apparent in substantive
structures for several yearse).

For example, clause 42.8 of AS2124@92 provides:

53

Unless either party, either before the Fin
Certificate has been issued or not later th
15days afte the issue thereof, serves a notice
dispute under Claus#/, the Final Certificate
shall be evidence in any proceedings
whatsoever nature and whether under
Contract or otherwise between the parties aris
out of the Contract, that the Works leabeen
completed in accordance with the terms of
Contract and that any necessary effect has &
given to all the terms of the Contract whi
require additions or deductions to be made to
Contract Sum, except in the case of

(© fraud, dishonesty  or  frauduler
concealment relating to the Works or &
part thereof or to any matter dealt with
the said Certificate;

(d any defect (including omission) in tk
Works or any part thereof wth was not
apparent at the end of the Defe(
Liability Period, or which would not hay
been disclosed upon reasonat
inspection at the time of the issue of 1
Final Certificate; or

(e any accidental or erroneous inclusion {
exclusion of any work, plant, materials |
figures in any computation or an
arithmetical error in any computation.

VALUATION OF PROGRESS CLAIMS

Value of Completed Work/Value to Complete
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The nature of a construction contract is that paymettd I8 made
progressively throughout the completion of the Works until practical
completion.

The Contractoros entitl ement t o payment, however,
accordance with the Contract Sum, notdlctual value of work. All

being equal the two amounts (tBentract Sum, and the actual value

of the work), should be reasonably similar. The Contract Sum,

however, is a matter for the tenderers to compete on and,

accordingly, one could imagine that the Contract Sum could be

greater than or less than the actwalie of the work.

Accordingly, when the Superintendent comes to value the progress
claims, he will usually make his assessment on the basis of
percentage completion of the Works relative to the Contract Sum,
rather than the actual value of work completed.

There are, however, a nhumber of possible alternative methods for

valuation which would include:

0] the value of the completed work on a pure valuation basis;

(i)  the value of the work still to be completed under the Contract,
on a pure valuation basideducted from the total Contract
Sum.

Where financiers are involved in the funding of construction work,
the latter method of valuation has tended to be adopted from time to
time, the financiers being concerned to ensure, for the purposes of
their secutly, that there are at all times sufficient funds left in the
finance facility to complete the work if necessary.

Accordingly, in certain cases, the Superintendent in assessing the
progress claims may be interested in the calculation of the value of
the work to be completed, as opposed to the percentage of work
completed on a praata basis.

Ultimately, this will be a subjective assessment by the
Superintendent. For example, clause 42.1 of AS2ABBP provides:

eééé the Superint ernhd
Principal and to the Contractor a payme
certificate statingthe amount of the paymen
which, in the opinion of the Superintendent, i
to be madeby the Principal to the Contracto
or by the Contractor

Bill of Quantities/Fixed Price/Schedule of Rates

The Contract Sum which is included in the tenders is a matter for
competition between the respective tenderers.

The Contract will provide that the Contract Sum is to be a lump sum,
a schedule of rates, or any other combination.

For example, clause 3.1 of AS212892 provides:
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31 Performance and payment

The Contractor shall execute and complete
work under the Contract. The Principal sh:
pay the Contractor
® for work for which the Principal
accepted a lump sum, the lump sum;
(9) for work for which the Principal
accepted rates, the sum ascertained
multiplying the measured quantity |
each section or item of work actual
carried out unér the Contract by the
rate accepted by the Principal for tH
section or item,
adjusted by any additions or deductions mad
pursuant to the Contract.

The Principal will usually decide as to whether the Contract Sum is
to be a fixed price, or alternatively, on a Schedule of Rates basis (for
example, where the rough quantities are known, but for flexibility
and/or difficulty of calculation reasons, theaek final quantities are

not known and the Principal prefers to compare the tenderers on the
basis of their unit rates rather than a total fixed price). (This is
addressed irsectionl.) The Contract Sum may be calculated on a
number of different bases, depending on the nature of the particular
Contract:

Fixed Price

The tenderers will all bid a single price to be the Contract Sum.
The price (subject to variations and other suchtenaexpressly
provided for in the Contract) will not vary, irrespective of the
guantities ultimately encountered on the Contract.

Schedule of Rates

The tenderers all submit a price based on unit rates. Those prices
are, however, submitted pursuant techedule containing

quantities, usually prepared by the Principal, which indicates
guantities within a certain limit of accuracy. Where the

quantities, however, are ultimately outside that limit of accuracy
(whether or not that limit of accuracy is exgsly provided in the
Contract) those rates may ultimately be inapplicable under the
Contract.

Bill of Quantities

From time to time, the tenderers will be asked to bid on a fixed
price basis but subject, however, to a bill of quantities. In such
circumsances, the fixed price is to be applicable only so far as
the bill of quantities is accurate within certain limits (whether or
not those limits are expressly provided within the Contract itself).

Priced Bill of Quantities
In addition to the above, the @wact may also provide for the

Contractor, after he has been awarded the Contract (and the price has
been agreed) to prepare a Priced Bill of Quantities. The Priced Bill of
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Quantities is usually prepared to assist the valuation of progress
claims, variatbns, and other assessment purposes.

For example, clause 3.3 of AS212992 provides:

3.3  Adjustment for Actual
Quantities- Schedule of Rates

Where otherwise than by reason of a directior|

the Superintendent to vary theork under the

Contract, the actual quantity of an item requir

to perform the Contract is greater or less than |

quantity shown in the Schedule of Rates

(h)  where the Principal accepted a lump st
for the item, the differerecshall be valuec
under Claus&0.5 as if it were varie(
work directed by the Superintendent ag
variation;

0] where the Principal accepted a rate fi
the item the rate shall apply to the greal
or lesser quantities provided ah where
limits of accuracy are stated in th
Annexure the rate shall apply to tf
greater or lesser quantities within th
limits and quantities outside the limi
shall be valued under Claud®.5 as if
they were varied work directed by tl
Superintenderds a variation.

If a Schedule of Rates omits an item which shc

have been included, the item shall be valued

under Clausel0.5 as if it was extra work directe
by the Superintendent as a variation

In assessing progress claims, therefore Sthygerintendent will
sometimes be required to have regard to whether certain quantities
for particular items are within a limit of accuracy expressly or
impliedly included for particular items in either a schedule of rates or
a bill of quantities.

Where sgh items are outside such a limit of accuracy (whether an

express limit of accuracy or an implied limit of accuracy) the

Contractor will potentially be entitled to claim payment based on a

reasonable sum for the work performed (usually referred to as a

flfggunt um meruito claim, to which we refer further
below and generally iBection10).

Payment for Offsite Goods

The Contract will usually expressly provide whether the Contractor
is entitled to include, in progress claims, an amount for gaditsh
have been either ordered, or supplied, but for particular reasons not
yet delivered to the site.

Such items might include, for example, bulk steel where that steel

has to be purchased and then shipped to a fabrication site prior to
delivery to theconstruction site.
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The Principal is potentially exposed to loss where goods are to be
paid for which have not yet been delivered to the site (for example, if
the goods are lost, stolen, or damaged while offsite and out of the
Princi pal élsrnativelyitthre gdods are mot adequately
identified and the Contractor, having received payment for the goods,
then goes into liquidation, thereby exposing the Principal to a
potential dispute over ownership of the goods).

For example, clause 42.4i$ is an alternative clause) of AS2124
1992 provides:

424 Unfixed Plant and Materials

If the Contractor claims payment for plant |
materials intended for incorporation in the Wor|
but not incorporated the Principal shatiot be
obliged to make payment for such plant
materials but the Principal may make paymen|
the Contractor establishes to the satisfaction
the Superintendent that

() such plant or materials have reasonal
but not prematurely been delivered to ¢
adjacent to the Site;

(K) ownership of such plant and materials W
pass to the Principal upon the making
the payment claimed; and

0] such plant or materials are properl
stored, labelled the property of tf
Principal and adequately protected.

Upon payment to the Contractor of the amount
claimed, the plant or materials the subject of th
claim shall be the property of the Principal free
any lien or charge.

The Contract should always expressly provide for, at the minimum,
the following where payment is to be made for offsite goods:

A adequate written evidence of the passing of title in the
goods to the Principal, upon payment for those goods;

A adequate identificatioof the particular goods, appropriate
labelling, and separation of those goods from other goods
not within the ownership of the Principal, at all times;

A adequate insurance of those goods while out of control of
the Principal, so as, in the event of tHess, to enable
Principal to have, at a minimum, a good claim against an
insurer for the cost of those goods.

In the absence of any of the above, the Superintendent should not
certify for payment of goods which have not yet been delivered to
the site.

5.4 VARIATIONS

Whether Work Constitutes a Variation
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The usual area in which the Superintendent is required to regularly
exercise legal judgments under the Contract is in the authorisation
and valuation of variations.

These are two separate issues.

The Contractor may assert from time to time that particular works
which he has been required to perform (either in accordance with the
contract documents, or alternatively pursuant to a direction of the
Superintendent) constitute a Variation. The test apjlethe Courts

is, in substance, that particular work constitutes a variation if it is
work outside the works upon which the Contractor
tendered/contracted, having regard to the terms of the Contract.

A number of issues regularly arise in relation to whettr not work

constitutes a variation, including:

e whether work subsequently performed by the Contractor is or is
not included in the contract documents

e whether particular work to be performed by the Contractor is, in
accordance with the terms of the Cast; to be inferred from
the contract documents

e whether the circumstances in which work properly described in
the contract documents is to be performed are different from the
circumstances described in the tender/contract documents.

These types of variatns differ from the easy to understand type of
variation, namely where the Proprietor wishes to change the work
described in the original contract documents and seeks a quotation
from the Contractor prior to that work being performed, which
quotation the Poprietor then accepts and orders the variation or not.

The Superintendent's assessment of whether or not work constitutes a
variation is more than a technical assessment. It requires skills in
interpreting contract documents, a judicial impartialityistening to

the views of the Proprietor and the Contractor, and an ability to
interpret documents which often are rgpecific in relation to the
subject matter of the asserted variation.

As was the case in relation to the assessment of complex claims
under the contract in certification of progress claims, the
Superintendent is appointed by both parties to the contract to make
this assessment. The choice of the Superintendent is, in theory, a
matter for the parties at the time of entering into the copttaut is,

in practice, a matter which is usually decided solely by the
Proprietor.

Payment for Variations without Written Instruction

The Contract will usually provide that the Contractor is not entitled
to payment for variations unless the PrinciBaperintendent has
given the Contractor a written instruction.

In fact, there are several cases where the Contractor will be entitled
to additional payment, albeit that he has not been given a written
instruction. Those examples include:

e where the workrequired to be performed by the Contractor is
beyond the scope of the Works described in the contract
documents

e where work is wrongly rejected by the Principal/Superintendent,
and is therefore rperformed/rectified by the Contractor
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e where there is a segde agreement to pay for the additional
work, or to waive the requirements for the written instruction

The basis for claiming additional payment in these circumstances is
not to be found in the Contract Conditions. The basis for the claim
would be thatthe Contractor was directed to perform extra work,
beyond that which was included in the Contract. In such
circumstances, the Contractorés
than (or even despite) the express contract providigRestitution is
discused inSection12.)

Valuation of Variations

The second complex area of assessment for the Superintendent in
relation to variations is in thealuation of variations.

The common contract regime for valuing variations is, generally, as
follows:

e the Proprietor (usually through the Superintendent acting as
agent of the Proprietor) and the Contractor attempt to agree on
the value of the approved variation;

e failing such agreement, the Superintendent assesses the value of
the variation in accordance witmy preagreed (at the time of
entering into the contract) rates which may be applicable for
such variations;

e where there is no such applicable -pgFeement, the
Superintendent determines a "reasonable sum", including an
amount for the builders ecostsand profit (but, depending in all
circumstances, on the express language of the contract).

This regime cannot be avoided. In practice, the tiered analysis of the
valuation of variations is set out in detail.

For example, clause 40.5 of AS212892 provdes:

405 Valuation

Where the Contract provides that a valuati
shall be made under Claud8.5, the Principal
shall pay or allow the Contractor or th
Contractor shall pay or allovthe Principal as the
case may require, an amount ascertained by
Superintendent as follows
(a8 if the Contract prescribes specific rates
prices to be applied in determining tk
value, those rates or prices shall be use|
(b) if Clause40.5(a) does not apply, the rat
or prices in a Priced Bill of Quantities g
Schedule of Rates shall be used to
extent that it is reasonable to use them;
() to the extent that neither Clau46.5(a) or

“* The authorities for this proposition are set out, for example, in CrerBeawking on

Building Contracts3“ Edition, at p.130fi é Al t hough a fi xed price

additional or ev&ditdd womrké maexeawtonadi st of

cl ai

m i s based

contract may put
6l imitdé on the work described arn the contract

t he

this cannot
re

work which the engineer has wrongly condemnedéod.
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40.5(b) apply, reasonable rates or pric
shall be used in any valuation made by
Superintendent;

(d) in determining the deduction to be ma
for work which is taken out of th
Contract, the deduction shall include
reasonable amount for profit an
overheads;

(e) if the valuation is of an increase ¢
decrease in a fee or charge or is a new
or charge under Claus#4.3, the valug
shall be the actual incres or decrease 0
the actual amount of the new fee or chal
without regard to overheads or profit;

® if the valuation relates to extra cos
incurred by the Contractor for delay ¢
disruption, the valuation shall include
reanable amount for overheads but sh
not include profit or loss of profit;

(9) if Clausell(b) applies, the percentag
referred to in Claus&l1(b) shall be use(
for valuing the Contractor's profit ani
attendance; and

(h) daywork shall be valued in accordan
with Clause41.

When under Claus#0.3 the Superintendel
directs the Contractor to support a variation wi
measurements and other evidence of cost,
Superintendent shall allow the Contractor t
reasonable cost of preparing the measurem
or other evidence of cost that has been incur
over and above the reasonable overhead cost.

Effectively, the Superintendent is being asked to put a valuation on
works which, by definition, was not agrebdtween the parties at the
time of entering into the contract. It is work which the Contractor is
obliged to perform (the Contractor bound himself to do this by
entering into a contract which included a variation clause). The
parties did not agree, dte time of entering into the contract, on how
much the Contractor would be paid for such work. They merely
agreed on the valuation regime.

It is a contractual term, therefore, between the parties, decided upon

at the time of entering into the contrattat the Superintendent is to
have the last word on the valuation of variations.
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6. QUALITY
6.1 REQUIREMENTS UNDER THE CONTRACT
Quality Requirements in Contract Documents

The provisions, historically, which set out the quali#guirements
arenoncompr ehensive6, the Contract
assessment of a person such as the Superintendent.

Accordingly, when one looks at the standard form such as, for
example, AS2124.992, there is little or no guidance asatbat is to

be suitable in defining the standard of quality. The Contract merely
states that the quality of the Work shall be in accordance with the
contract documents.

For example, clause 30.1 of AS212@92 provides:

301 Quality of Materials and Work

The Contractor shall use the materials a
standards of workmanship required by t
Contract. In the absence of any requiremen
the contrary, the Contractor shall use suital
new materials.

There is a comprehensivegime, however, of assessment as to
quality by, for example, the Superintendent, and then the giving of
directions to rectify defective work.

In recent times, this position has been changed by the introduction of
quality assurance systems.

The substantie content of a quality assurance system relates to
procedures whereby quality of work is checked, discussed, certain
certificates are required to be completed by particular parties, and
generally the procedures are set out which will ensure the delifery o
appropriate quality on a contract.

Essentially, therefore, the determination of quality remains a
subjective assessment by particular persons nominated under the
particular contract.

Implied Terms
Most contracts will expressly provide that works arédé performed

to achieve certain performance criteria, in particular that the work is
to be:

0] fit for the purpose for which it was intended,;
(ii) merchantable quality;

(iii) unless otherwise specified, new;

(iv) performed with reasonable care askll....

These preequisites, usually expressly included in the contract, are
common to many contracts, not merely engineering contracts.

In fact, were these requirements not to be expressly included in the

contract, it would be likely that they woulde implied into the
contract in any event.
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There are a number of reasons why such terms as set out above are
usually implied, (if not expressly included) in engineering contracts,
including:

e such terms are likely to pass the implied term tests (seinout
Section 1);

e such terms are, from time to time implied into such contracts by
legislation (for example, theGoods Act 1958,the Trade
Practices Act 1974 (Cthair Trading Act..);

e common usage (it is usual, in such engineering contracts, that
such tems are accepted amongst members of the industry,
though, in particular cases, depending on the nature of the
particular work to be performed, one could imagine
circumstances where the terms would not be implied...)

Accordingly, in most engineering contta, in addition to the express
specification of the works required to be performed and set out in
detail in the Drawings and Specifications, there will usually be a
number of implied terms that the works be fit for the purpose for
which are intended, thdbe goods be of merchantable quality, that
the materials, unless otherwise specified, be new, and that the
workmanship be performed to a standard of reasonable care and skill.

Codes

The nature of engineering cortts is such that a number of SA
(Standads Associatiop Codesand/or other Codes mde expressly
included in the specification, or where no express inclusion is made,
may be implied into the contract.

For example, where structural steel work is required, one would
expect that the code on gttural steel work would be either
expressly referred to in the specification, or if not expressly included,
that there would be an implied term that all work conform to that
Code.

A difficulty arises from time to time in preparing those contracts. On
onehand, the natural intention of draftsman of such contracts, when
preparing the Drawings and Specifications, is to expressly refer to
particular SAA Codes, particularly related to the area of work to be
performed under the contract. (For example, if thisrgo be
structural steel work, the tenancy is to expressly refer to the SAA
Code on structural steel work.)

On the other hand, however, there is an interesting contract
interpretation issue, namely that where particular codes are expressly
referred toin the specification, one could infer that other codes, not
expressly included, do not need to be complied with.

The likelihood is, however, that in the absence of expressly

excluding an obligation to comply with any particular code, that a

Court if it ever needed to do so, would interpret any contract as to

include an implied term, at least, that Codes, were relevant, were to
be complied with.

There is a view (which is wrong), expressed from time to time, that it
is a matter of law that all Codes be cdimg with. In fact an
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examination of the Codes in most instances, indicates an obligation
to exercise an engineering judgment. Further, there is, in fact, rarely
any express obligation pursuant to legislation and/or any building
regulations that particat SAA Codes be complied with.

In all those circumstances, therefore, it is unlikely that one could
simply presume that, as a matter of law, all SAA Codes must be
complied with. They do not have the force of legislation.

Having regard to the common usagf such Codes, however, and the
usual practice of requiring, as a minimum, compliance with
particular codes in relation to particular such work, it is likely, it
seems to me, that the engineering contracts would usually be
interpreted as including, atdst, an implied term that codes were
generally to be complied with.

6.2 DEFECTS
Judgment of the Superintendent

In most engineering contracts there is a person in the role of the
Superintendent (whether it be a Superintendent or the principal
himself peforming the same role). The test on quality, historically,
in engineering contracts, is exercised by that person subjectively.

The identification of defects in engineering works can be complex.

It will usually require a personal engineering skill on gaet of the
person making the assessment. Further, such judgments are often the
subject of bitter disputes. For example, a contractor may take the
view that work has been satisfactorily completed, albeit that some
minor defects are apparent (for exaepbugh fabrication on steel
work, or for example inaccuracies in fabrication elements), those
minor defects being capable of easy rectification.

Accordingly, therefore, the Superintendent when making an

assessment as to quality, we usually be requiredexercise

engineering judgment, and contract judgment. The determination by

a Superintendent that work is Adefectiveodo wil!/l us
consequences and it is likely, perhaps, that this will colour the

Superintendent6s suén.ective engineering judgm

The test remains, however, under most engineering contracts, as to
whether work meets the relevant quality standards, a subjective
assessment by the Superintendent.

Direction to Remedy

Where the Superintendent concludes that work is defettiges is a
usual regime which the Superintendent can follow to procure
compliance by the Contractor with the quality standards under the
contract.

The first step which the Superintendent should follow is to give the
Contractor formal notice, in writinghat particular work is defective,
and that such work is to be remedied.

For example, in AS2124992, Clause 30.3 provides that the

Superintendent may give the Contractor a notice to rectify defective
wor k, at the contractorés expense.
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303 Defective Materials or Work

If the Superintendent discovers material

work provided by the Contractor which is not

accordance  with the  Contract, th

Superintendent may direct the Contractor to

(@ remove the material from the Site;

(b) demolish the work;

(© reconstruct, replace or correct th
material or work; or

(d) not to deliver the matial or work to
the Site.

The Superintendent may direct the times wit
which the Contractor must commence &
complete the removal, demolition, replacem
or correction.

If the Contractor fails to comply with
direction issued by the Superintendpatsuant
to Clause30.3 within the time specified by ti
Superintendent in the direction and provid
the Superintendent has given the Contrag
notice in writing that after the expiry ofdays
from the date on which the Contractor recei\
the notice tk Principal intends to have th
work carried out by other persons, tl
Principal may have the work of remov:
demolition, replacement or correction carrie
out by other persons and the cost incurred
the Principal in having the work so carried o
shall be a debt due from the Contractor to t
Principal.

The effect of that notice is to require the contractor to rectify those
works within a reasonable time. Failing this, the Superintendent may
choose to give a further notice threatening to take thvasks out of

the contractords hands and recti
others.

The notice requiring that rectification should be clear and should
expressly refer to the clause pursuant to which the notice is being
made. In particular, the Superintendent should be careful to ensure
that the direction is clear that the works are rezflibecause the
contractor has failed to comply with the contract. There is a common
dispute where the Superintendent gives such a direction. The
contractor will usually assert that the work is either not defective, or
that he will carry out the necessasgtification at a more convenient
time, that necessary rectification being minor and more conveniently
performed as a final clean up. Further, in some cases, the notice if
not clearly given might be construed (usually wrongly) as a direction
to perform aditional works as variation.

The form of the Notice under clause 30.3 might be as follows:
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NOTICE PURSUANT TO AS21241992 CLAUSE
30.3

PROJECT:
CONTRACT NO:
PRINCIPAL:
CONTRACTOR:

DATE ISSUED:
TO: The Contractor

Pursuant to Clause 30.3 tiie General Conditions ¢
Contract, the Superintendent notifies the Contractor
the following materials or work are not in accordalr
with the Contract:

i insert details 1]

The Superintendent directs the Contractor to reconst
replace oicorrect the material and/or work set out abg
(Athe rectification work
complete the rectification work within [[ ]] days of
the date upon which the Contractor receives this n(

AND TAKE NOTICE THAT if the Contractorfails to
comply with this direction within the time specified in tf
direction then after the expiry of [[]] days from the dats
on which the Contractor receives this notice the Pring
intends to have the rectification work carried out by of
personsand the cost of that rectification incurred by |
Principal shall be a debt due from the Contractor to
Principal.

eeceéééééeeeeceé.
Superintendent

To complicate matters further, from time to time, the contractor
might conclude that the worksay require rectification, but that the
performance of that rectification would be outside the terms of the
contractor upon which he tendered. Again, in that circumstance,
even if the Superintendent clearly required the works to be rectified,
those workavould be performed as a variation.

6.3 QUALITY ASSURANCE PROGRAMS
Nature of Programs
In recent years, major construction contract works have tended to be

performed pursuant to, amongst other things, Quality Assurance
Programs.
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Quality Assurance Progmss are, by nature, a structured method of
the parties agreeing on procedures to test, record, certify, and if
necessary, rectify, all relevant aspects of quality on a particular
contract. Accordingly, programs usually require matters such as:

the provisiorof particular forms recording test results

the completion of such forms and signing off of test result forms

by each of the parties

the preparation of lists of items requiring rectifications

the preparation of such defective works

schedules of items reqing signing off by the

Superintendent/Principal (as the case may require)

Such programs are, by their nature, preventative measures aimed at
preventing the works being completed with defects. They are pro
active in nature.

Contractual Requirement t&€omply

Quality Assurance Programs have only been used in Australia,
substantively, in recent years.

For this reason, the major standard form contracts in Australia have,
as yet, failed to embrace Quality Assurance Programs completely.
To the extent thasuch major standard forms currently envisage the
use of Quality Assurance Programs, they tend towards requirements
to the effect that Quality Assurance Programs shall be complied with
ii fo such programs are provided
the major standard forms do not require Quality Assurance
Programs, merely compliance with such programs if they are
provided elsewhere).

For example, clause 30.2 (an optional clause) of ASABBR
provides:

30.2 Quality Assurance

The Contractor shalljf requirements are s(

stated in the Contraet

(e plan, establish and maintain a qualil
system which conforms to tho
requirements;

® provide the Superintendent with acce
to the quality system ahe Contractor
and each of the subcontractors of t
Contractor to enable monitoring an
quality auditing.

Any such quality system shall be used only
an aid to achieving compliance with th
Contract and to document such complian
Such system shall heelieve the Contractor o
the responsibility to comply with the Contract

NOTE: The inclusion of Quality Assuranc
requirements in a contract will require detail¢
clauses in the Specification or elsewhere in
Contract which have regard to the Qusli
Standard selected for the work.
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In addition, the major standard forms have tended to expressly
provide that the mere compliance with a Quality Assurance Program

does not, in itself,
vis qualityunder the Contract.

satisf g

tot al

To date, therefore, the compliance with the quality requirements of

the Contract still remains a subjective assessment for

the

Superintendent albeit that the likelihood of achieving such quality

objectives is enhanced by reason of cltyimg with any required

Quality Assurance Programs.

6.4 DEFECTS LIABILITY PERIOD

Right and Privilege of the Contractor

Once the Contractor achieves practical completion, the Defects

Liability Period will commence.

Typically, on major engineering coatits, there will be a 12 months
Defects Liability Period within which defects which become
apparent are to be rectified, upon the Contractor being given
reasonable notice, by the Contractor at his expense.

The Defects Liability Period may extend for amye, that being a

matter for the parties to negotiate under the Contract, however the
convention is for the Defects Liability Period on major works to be
of the order of 12 months. The period might be as little as, for

example, 12 weeks on a minor resitignbuilding contract, or long

as several years on a major industrial equipment contract.

The critical obligation throughout the Defects Liability Period on the
Contractor is that upon being given reasonable notice he attends the
site (remembering thatybthis time he has left the site), within a

reasonable period, and rectifies the defect.

There is a fundamental misconception as to the nature of this
obligation. In fact, the Defects Liability Period provisions constitute

both aright and anobligation.

For example, clause 37 of AS212992 provides:

37. DEFECTS LIABILITY

eéééééé As

soon as

Date of Practical Completion, the Contract
shall rectify any defects or omissions in {
work under the Contract existing at Practic
Completion.

At any time prior to the 14tHay after the
expiration of the Defects Liability Period, tH
Superintendent may direct the Contractor
rectify any omission or defect in the work un
the Contract existing at the Date of Practic
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Completionor which becomes apparent prig
to the expiration of the Defects Liability Perio
The direction shall identify the omission
defect and state a date by which the Contrag
shall complete the work of rectification at
may state a date by which the work
rectification shall

If the work of rectification is not commenced
completed by the stated dates, the Princi
may have the work of rectification carried o
at the Contractor's expense, but withg
prejudice to any other rights thahe Principal
may have against the Contractor with resp
to such omission or defect and the cost of
work of rectification incurred by the Principg
shall be a debt due from the Contractor.

It is the privilege of the Contractor to be entitledréturn to the site

and rectify defects as they appear during the Defects Liability Period.

The alternative would be for the Principal to have the defects

rectified by others, at the Contractoros
costs of that rectification fromhe security money still being

withheld by the Principal throughout the Defects Liability Period. It

would be substantially cheaper, as a rule, for the Contractor to attend

the site and rectify the Works himself.

In addition, it is also the obligation tfie Contractor to return to the
site within the period specified under the Contract (or where such a
period is not specified, within a reasonable period) to rectify those
defects. In this respect, the provisions constitute an obligation on the
Contractorto attend and rectify.

Failure to Rectify/Rectification by Principal

In the same manner that the Contract usually provides that, where the

Contractor fails to rectify defects, the Principal may take those works

out of the hands of the Contractor goerform those Works at the
Contractorés expense, similar provi sions
Contractor to rectify defects throughout the Defects Liability Period.

Where the Contractor fails to attend within a reasonable time
throughout the Defects Lidliy Period and rectify such defects, the
Principal becomes entitled to have those works rectified by others,
and to deduct the cost of that rectification from the monies presently
held by the Principal as security for that purpose.

NOTICE PURSUANT TO AS21241992 CLAUSE
37

PROJECT:
CONTRACT NO:
PRINCIPAL:
CONTRACTOR:
SUPERINTENDENT:

expense,

apply
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DATE ISSUED:

TO: The Contractor

Pursuant to Clause 37 of the General Condition
Contract, the Superintendent notifies the Contra
that the work contains onisi ons ofr g
defective worko) as fol

[ insert details ]]

The Superintendent directs the Contractdo
commence to rectify the defective work within
]] days of the date of this notice, and
complete the work of rectification with[p
]] days of the date of this notice.

The Superintendent directs that in respect of the
of rectification there shall be a separate Defé
Liability Period of 12 calendar months which separ
Defects Liability Period shall commence on the date
Contractor completes the work of rectificatig

AND TAKE NOTICE THAT if the work of
rectification is not commenced or completed by
stated dates, the Principal may have the work
rectification carried out at the Contractor's expense,
without prejudice to any other rights that the Princij
may have against the Contractor with respect to §
omission or defect and the cost of the work
rectification incurred by the Principal shall be a d
due from the Contractor.

eeceéééééeeeeceé.
Supemtendent

Liability for Defects after Defects Liability Period

The Contract will usually expressly provide that, upon the
completion of the Defects Liability Period, and upon the issue of the
Final Certificate, the Contractor shall make no furtblaim under

the Contract against the Principal.

The rationale for this limitation is that, by that time, the Contractor
will have had time to sufficiently calculate any entitlement to which
he claims to be entitled and to give notice of such a claimfaarttie
Superintendent to deal with all such claims under the Contract.
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In some cases, where the parties so negotiate, a similar exclusion on
making claims may be imposed on the Principal. This, however, is
rare and there is no logical reason why thisuith be so.
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CARE OF THE WORKS

The Contractor , from the date that it is given access to the site by the
Principal until the date that it achieves practical completion and
returns the site to the Principal, has the carecmdrol of the site.
The Contractor is required to protect the Works during this period,
i f necessary, reinstate
where they are damaged during this period.

and,

For example, clause of 16 of AS212992 provides:

166 CARE OF THE WORK AND
REINSTATEMENT OF DAMAGE

161 Care of the Work Under the Contrac

From and including the earlier of the date
commencement of work under the Contr
and the date on which the Contractor is giv
possession of the Site tgp4n. on the Date o
Practical Completion of the Works, tt
Contractor shall be responsible for the ca
of the work under the Contract.

Withaut limiting the generality of th¢
Contractor's obligations, the Contractc
shall be responsible for the care of unfix
items the value of which has been include
a payment certificate under Claudg.l,
things entrusted to the Contractor by t
Principal for the purpose of carrying out th
work under the Contract, things brought {
the Site by subcontractors for that purpo
the Works, the Temporary Works 4
Constructional Plant, and the Contractt
shall provide the storage and protecti
necessary tereserve these items and thing
and the Works, the Temporary Works ¢
Constructional Plant.

After 4p.m. on the Date of Practicg
Completion the Contractor shall rema
responsible for the care of outstanding w
and items to be removed from the Biyethe
Contractor and shall be liable for damag
occasioned by the Contractor in the course
completing outstanding work or complyir
with obligations under Claus&9.6, 31.1
and37.

162 Reinstatement
If loss or damage (except loss or damage

which is a direct consequence, without faul
or omission on the part of the Contractor, ©

an Excepted Risk defined in Clau€e3)
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occurs to anything while the Contractor is
responsible for its care, the Contracthall
at the Contractor's own cost promptly make
good the loss or damage.

The obligation to care and be responsible for the works is usually
qualified for certain Principalelated risks. For example, clause 16.2
of AS21241992 provides:

@)

(b)
(©

(d)

C)

(f)

163 Excepted Risks

The Excepted Risks are

any negligent act or omission of tl
Principal, the Superintendent or th
employees, consultants or agents
the Principal;

any risk speifically excepted in the
Contract;

war, invasion, act of foreign enemig
hostilities, (whether war be declare
or not), civii war, rebellion,
revolution, insurrection or military of
usurped power, martial law 0
confiscation by order of any
Government or public authority;
ionising radiations or contaminatiol
by radioactivity from any nuclear fug
or from any nuclear waste from th
combustion of nuclear fuel not caus
by the Contractor or the Camactor's
employees or agents;

use or occupation by the Principal
the employees or agents of f{
Principal or other contractors to the
Principal (not being employed by tH
Contractor) or a Nominatec
Subcontractor engaged bythe
Principal pursuant to a prior contrac
the benefit of which has been assigr
to the Contractor pursuant to th
Contract) of any part of the Works (
the Temporary Works;

defects in the design of the wc
under the Contret other than a
design provided by the Contractor.

In addition, the Contract will usually provide that the Contractor will

indemnify the Principal against certain risks.

For example, clause 17 of AS212992 provides:

17.

DAMAGE TO PERSONS AND
PROPERTY OTHER THAN THE
WORKS
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171 Indemnity by Contractor

The Contractor shall indemnify the Princip

against-

(@ loss of or damage to property of tl
Principal, including existing property
in or upon which the work under th
Contract is being carried out; and

(b) claims by any person against tl
Principal in respect of personal injur
or death or loss of or damage to al

property,

arising out of or as a consequence of |
carrying out by the Contractor of the wo
under the Contract, but the Contractol
liability to indemnify the Principal shall b
reduced proportionally to the extethtat the
act or omission of the Principal or employe
or agents of the Principal may hay
contributed to the loss, damage, death

injury.

Clausel?.1 shall not apply te

() the extent that the liability of th
Contractor is limied by another
provision of the Contract;

(i)  exclude any other right of th
Principal to be indemnified by th
Contractor;

(i)  things for the care of which th
Contractor is responsible undg
Clausel6.1;

(v) damage which is the unavoidak
result of the construction of the Wor
in accordance with the Contract; anc

(V) claims in respect of the right of th
Principal to construct the work undg
the Contract on the Site.

172 Indemnity by the Principal

The Principal shall indemnify the Contractc
in respect of damage referred to in
Clausel7.1(iv) and claims referred to in
Clausel7.1(v).

Contractually, therefore, the Principal need not insure the works
during the period that the Contractor is responsible. That
reinstatement obligation, however, in the absence of insurance,
would rely upon the financial capacity of tl®ntractor to reinstate
any damage.

In fact, the Principal, as well as the Contractor, the subcontractors,

the consultants, and all stakeholders in the project, will wish to be
covered by insurance for the varying risk areas.
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7.2 TYPES OF CONSTRUCTION INSURANCE

There are three major construction insurances on an engineering
project:

Contractors All Risk

Contractors all risk insurance covers loss caused to the works which
may occur between the commencement of the project and the
handing over of the wé&s by the Contractor to the Principal at
practical completion. Such losses might include, for example:
A damage caused to part completed works by severe weather
conditions
A damage caused by accidents on site

The insurance of such risks is usually requineder the Contract to
be effected by either the Principal or the Contractor.

The loss covered, on its face, is one which would normally be borne
by the Contractor. The Contractor is given access (usually, for all
practical purposes, exclusive access) tfe site at the
commencement of the works. From that moment the Contractor,
under the Contract, has the fAcare and responsibili]i
Accordingly, if, for example, part completed works are damaged by
severe weather conditions, the Contractoulaisually be required

to restore the works to that condition without entitlement to payment
from the Principal. This, however, would be a hollow remedy for the
Principal if, for example, after such damage, the Contractor did not
have sufficient funds tocomplete that respiration work.

For that reason, it is equally critical for the Principal and the

Contractor that such potential losses be covered by the Contractors
All Risk Insurance.

Public Liability/Third Party Liability

The Contract will usuallylao require the Principal or the Contractor
to effect public liability/third party insurance.

The losses which might usually be covered by such insurance
include, for example, claims by persons who suffer injury or property
loss because of defective eguoient on the site or defective works.

The Contractor has the care and responsibility for the works. He also
has the control of the Site.

If, for example, a crane was to tip over while working on the site and
fall across the fence onto parked cars in dldgacent street, those
property owners might typically sue either the Contractor or the
Principal or both.

A more critical example might be personal injury claims from

workers injured on the site, asserting that their injury was somehow

caused bytheRrici pal 6s failure (for example, to r
precautions, t o ensur e that t he site d

The Contractor might be sued, in negligence, for his failure to
properly secure the site, ensure that the equipment did not fall onto
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adjoining land...the Principal might be sued in negligence (in
previous years this might have been generally referred to as

ffoccupiers liabilityd) on the basis that a
occupation of the land has caused damage to people on adjoining
land

Again, the Contractor will typically have given an indemnity to the
Principal in respect of such losses caused by the negligence of the
Contractor or those for whom the Contractor is responsible. For the
same reasons as above, however, this may belavh@medy for

the Principal if, in fact, the Contractor does not have sufficient funds
to meet any such claims.

Further, some events will not be caused by the negligence of any
person (for example, accidental damage).

In those circumstances \iill be necessary for both the Principal and
the Contractor to have such potential claims and/or losses covered by
insurance.

Workers Compensation

The Contract will usually require that the Contractor effect all
necessary and relevant workers compensation insesa

In recent times, this provision has been a mere contractual obligation
imposed on the Contractor to comply with the relevant workcare
legislation. To the extent that any workman employed on the site is
injured or becomes ill the workman would usydiiave his normal

remedies under the workcare legislation against his employer.

Again, however, in the event that the Contractor fails to effect the
relevant workcare insurances, there is a potential claim made by a
workman employed on the site against fRrincipal in negligence
(although, under the workcare legislation itself, it would be a failure
by the Contractor to effect necessary insurances would not necessary
dis-entitle such workman).

The Principal is usually satisfied, therefore, with merelypasing

the obligation on the Contractor and, from time to time making
cursory checks that this has, in fact, been complied with by the
Contractor.

In addition to these three major insurances, from time to time the
Contract may impose an obligation @ither the Principal or the
Contractor to effect other insurances including, possibly:
A motor vehicle insurance
A marine insurance (where goods are to be supplied from
overseas)
A environmental insurance (although, in fact, the
environmental insurance market Australia is extremely
limited)

7.3 WHO EFFECTS THE INSURANCE? - PRINCIPAL OR
CONTRACTOR?

The Contract will usually provideither that the Principal is to effect
the Contractors all risk and/or the public liability insurance, and the
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Contractor is toeffect the workers compensation insuramcethat
the Contractor is to effect all of those insurances.

The Contract could provide, either, that the Contractor effect the
insurances, and include the cost of the insurances in the Contract
Sum, or alternately, the Principal effect the insurances.

Where the Contractor is to effectetlinsurances, it is necessaoy f

the Contract to specify the types and extent of the insurances, the
deductibles, and other details of the insurances to be effected and
maintaned by the Contractor, for the Contract Sum.

Where the Principal is to effect the insurances, it will be necessary
for the Contractor to carefully review the insurances, to see whether
the Contractor should effect other additional insurances to cover the
risks for which the Contractor is potentially liable under the Contract.

For example, clause 18 of AS212992 provides both alternatives:

18A

Before the Contractor commences work,
Contractor shall take out an insurance poli
covering all the things referred to in
Clausel6.1 against loss or damage resultil
from any cause whatsoever until the Contrac
ceases to be responsible for their care.

Without limiting the generality of the obligatic
to insure, the policy shall cover th
Contractor'sliabilities under Clausd 6.2 and
things in storage off Site and in transit to t
Site.

The insurance cover may exclude

(@  the cost of making good fair wear ai
tear or gradual deterioration but shal
not exclude the loss dlamage resulting
therefrom;

(b)  the cost of making good faulty desic
workmanship and materials but shg
not exclude the loss or damage result]
therefrom;

(© consequential loss of any kind, but $h
not exclude loss of or damage to t
Works;

(d  damages for delay in completing or f
the failure to complete the Works;

(e loss or damage resulting from ionisir]
radiations or  contamination b
radioactivity from any nuclear fuel o
from any nuclear waste from th
combustion of nuclear fuel resultir
from any cause;

® loss or damage resulting from th
Excepted Riskp) and(c) in
Clausel6.3.
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The insurance cover shall her an amount nol

less than the sum of

0] the Contract Sum;

(i)  the amount stated in the Annexure
provide for costs of demolition an
removal of debris;

(iii) the amount stated in the Aexure to
cover fees of consultants;

(iv)  the value stated in the Annexure of g
materials or things to be supplied by t|
Principal for the purposes of the wol
under the Contract; and

(v)  the additional amountor percentage
stated in the Annexure of the total of 1
items referred to in suparagraphq(i)
to (iv) of this paragraph.

The insurance policy shall be in the joint nan
of the Principal and the Contractor, and sh:
cover the Principal, the Contraatoand all

subcontractors employed from time to time
relation to the work under the Contract fi
their respective rights, interests and liabiliti¢
and, unless otherwise specified elsewhere in
Contract, shall be effected with an insurer a
in terms both approved in writing by thi
Principal which approvals shall not b
unreasonably withheld. The policy shall

maintained until the Contractor ceases to
responsible under Claudé.1 for the care o]
anything.

18B

On or before the Date of Acceptanaf Tender,
the Principal shall effect a policy of insurance
in relation to the work under the Contract in
the terms of the policy or proposed policy
included in the documents on which the
Contractor tendered. The policy or proposec
policy shall includeghe name of the insurer.
The Principal shall maintain the policy while
ever the Contractor has an interest therein al
the Principal shall pay all premiums.

Where the Principal is to effect those insurances, of course, one
would expect lower tendeprices (to reflect the cost of that
insurance). Accordingly, therefore, it is a cost neutral issue to the
Principal as to whether the Principal effects the insurance or the
Contractor effects the insurance.

A modern trend has been for Principals to effegtroject insurance

on major projects. In that way, the Principal can have the benefit of
potential cost economies for its insurance requirements on the
projects, and the Principal can be comfortable thatitkarances
have, in fact, beeeffected.

The Contractor would usually, however, be required under the
Contract to do all of the work of arranging the relevant insurances

Contract Administration Principles

February 2009



83

and providing evidence to the Principal that those insurances have
been effected.

On first principles, one would expect the Cawtor to effect the
insurances. The Principal, typically, will be lesgsourced than the
Contractor, the Contractor will be aware of the dates proposed for the
construction works, the nature of those works, details such as the
number of men to be empled on site, the machinery involves, and
the nature of the work, all of which will be relevant to one or other of
the insurances to be effected.

Nevertheless, under the Contract, it is either the Principal or the
Contractor who will usually be required teffect the above
insurances.

Project Insurance

In recent years, on major projects, the trend has been for the
Principal to effect projects insurance to cover all of the various kinds
of insurance over the entire project.

Such project insurances areually placed with one insurer and
include:

Contractors All Risk

Public Liability

Workcare Compensation

Motor Vehicle Insurance

Any other insurances relevant to the particular project

I > v > >

The rationale for this has been economy of scale and the desire to
ensue, for the Principal, that all relevant insurances have been

effected and that no particular losses might fall between the gaps of
the respective insurances.

Professional Indemnity Insurance?

A more complex issue relates to whether the Principal shreglgire
professional indemnity insurance to be effected by the Contractor
and/or others.

Historically, the Contractor did not carry professional indemnity
insurance, the Contract has been a construction Contractor rather
than a professional adviser.

In recent years, however, major construction contractors have tended
to include, on their staff, a number of professional people, including
engineers, architects, project managers and other such professionals.

Further, such Contractors have tended to bedor@ved in design
and construct contracts whereas, in previous times, their role related
to construction only.

In all of those circumstances, therefore, the service has been
provided by major contractors have included in recent years from
time to time, pofessional services. Accordingly, professional

indemnity insurance has become a regular requirement of Principals
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of such Contractors on projects where professional services are being
provided by the Contractor.

This is an extremely expensive type ofumance. It is not an
insurance which Principals will necessarily wish to pay for in the
absence of a good reason to do so. On balance, however, wherever
the Principal is relying on the professional expertise of the
Contractor in addition to his contrémg obligations, the Principal

may choose to require (as it would do normally in respect of its own
professional consultants) the Contractor to effect and provide
evidence of professional indemnity insurance for the project.

From time to time, the Princgb will, in effecting a project insurance,
include professional indemnity insurance in respect of all of the
professional consultants employed on the project.

CrossLiability

The insurance policies will usually be required to include provisions
that theinsurer will waive its rights of subrogation against each of

the respective insureds.

For example, clause 21.6 of AS212892 provides:

216 Cross Liability

Any insurance required to beffected by the
Contractor in joint names in accordance wi
the Contract shall include a crodigbility

clause in which the insurer agrees to waive
rights of subrogation or action against any
the persons comprising the insured and for
purposeof which the insurer accepts the tel
"insured" as applying to each of the persc
comprising the insured as if a separate pol
of insurance had been issued to each of tl
(subject always to the overall sum insured

being increased thereby).
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8. SECURITY

8.1 CASH RETENTION/BANK GUARANTEE

The Contract will usually provide that the Contractor will be required
to provide security for the performance of its obligations under the

Contract.

For example, clause 58.2 of AS21241992 provides:

51 Purpose

Security, retention moneys and performai
undertakings are for the purpose of ensur
the due and proper performance of t
Contract.

52  Provision of Security

If it is provided in the Annexure that a pal
shall provide security then the party shi
provide security in the amount stated in {t
Annexure and in accordance with this Clause

That security, traditionally, was providday cash retention. The
Principal would deduct an amount (usually of the order of 5% of the
value of the works completed) from each progressive progress claim
from the commencement of the works up until practical completion.
At practical completion, usllg, part of that cash retention would be
returned to the Contractor if it was not required for any reason under
the Contract). Typically, the Principal would retain, say, 2.5% of the
total Contract sum throughout the Defects Liability Period.

In recent pars, an alternative style of security has tended to be
preferred by Contractors, namely the provision of bank guarantees in
lieu of cash retention.

The attraction of providing a bank guarantee, for the Contract, is that
(providing the Contractor has seity at its bank for the relevant
amount) the cost of the bank guarantee to the Contractor (typically of
the order of 2% of the sum involved) is negligible in comparison
with having the access to the relevant amount of cash flow.

The amount usually prided by way of bank guarantee should
mirror the amount which would otherwise be provided by way of
cash retention. For example, it is a typical amount to be provided by
way of bank guarantee for amount equal to 2.5% of the Contract sum
provided at commemenent of the works, a second bank guarantee
for 2.5% of the Contract sum provided half way through the
completion of the works, the first bank guarantee being returned at
practical completion, the second bank guarantee being returned at the
end of the Defets Liability Period.

The purpose of the Contractor providing this security is to put the
Principal in the position, at all times, of being able to step in and
complete all or part of the works, as necessary, where the Contractor
fails to do so under th€ontract.
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The critical issue in relation to the form of a bank guarantee is that
the bank guarantee (so far as the Principal is concerned) be as good
as cash.

Security by Principal?

The convention has always been to require the Contractor to provide
security to the Principal.

In fact, the Principal always has the advantage of the Contractor
having completed part of the works prior to becoming entitled to
receive payment for that work. (For example, where the Contract
commences at the start of montheg submits its progress claim at
the end of that month one, receives that progress payment towards
the end of month two, then, at all times, the Contractor has
completed at least-2 months of work for which he has not yet been
paid.)

From time to timehowever, the Principal has been required to give
security to the Contractor.

This is not usual. (In fact, the annexure to AS2124 includes a place
for the parties to indicate whether the Principal is to provide security
or not.)

Where the Principal is tprovide security, again, that security will
usually be provided by way of bank guarantee.

One could envisage circumstances in which the Principal might

provide security where, for example:

the company with which the Contractor was contracting meaghe
registered proprietor of the land, and

the Principal was a company with minimal assets

Alternatively, there may be some issue about the financial security of
the Principal. Alternatively, the Principal might be a foreign
corporation and there may be cemns as to the ability of the
Contractor to obtain payment where enforcement proceedings
ultimately became necessary.

The convention, however, is that the Principal does not usually
provide security to the Contractor.

Protection for Principal

The Pringpal has substantial security under the Contract to protect it
from any failure to complete the works by the Contractor.

That security consists of any or all of the following:

A the value of the works completed by the Contractor, for
which the Contractor &8 not yet been paid (this will,
typically, at any time, be of the order of2lmonths of
works completed by the Contractor);

A the value of any cash retention or bank guarantee provided
by way of security by the Contractor to the Principal.

Accordingly, atany time, if the Contractor fails to complete the
works, the Principal will have a substantial amount of money with
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which to step into the shoes of the Contractor and complete the
works.

Such circumstances might arise when, for example:

A the Contractogoes into liquidation during the progress of
the works;

A the Contractor, because of a contractual dispute with the
Principal, terminates the Contractor and leaves the site;

A the Contractor, for reasons of the Principal, is terminated by

the Principal.
Ineeh of these circumstances, irrespective of the
to sue for damages if it has a claim against the Principal, the
Principal will in fact typically be holding sufficient funds to-start
the work with another Contractor and complete the kwaait the
Contractors expense.
8.2 SECURITY TO REMEDY D EFAULT/DEFECTIVE
WORK
The Principal, at any time, is holding substantial security to enforce
compliance with the Contract/ the rectification of defective work.
There are a number of potential cinestances when the Principal
may seek to have recourse to the securities. For example, under
AS21241992 :
A protection of people or the works (clause 15)
A effecting insurance policies not properly effected (clause
21.3)
A rectifying defective work prior to pctical completion
(clause 30.3)
A rectifying defective work during the Defects Liability
Period (clause 37)
A performing cleaning up not properly performed (clause 38)
A performing urgent protection work not properly performed
(clause 39)
A where a party fails tpay monies due (clause 42.11)
A paying unpaid subcontractors (clause 43)
A recovering any shortfall where the works are taken out of
the contractords hands (clause 44.6)
Where the Contractor performs defective work, and fails upon the
Principals or theSuperintendents instruction to rectify that defective
work, at some point the Principal will become entitled to step into the
shoes of the Contractor, rectify that defective work at the
Contractords expense, and deduct the cost of that

monies otherwise due to the Contractor.

Accordingly, where defective works is not remedied by the
Contractor, the Principal will usually deduct the cost of that
rectification from the next progress payment or, failing that, from
subsequent progress paynerdnd any cash retention or bank
guarantee security as presently held by the Principal.

8.3 CONVERSION OF BANK GUARANTEES
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Ability to Convert to Cash: Form of Guarantee

The rationale for providing security to the Principal is to put the

Princi

pal in the position where, irrespective of any contractual

entittement, it can complete the works if necessary, or rectify
defective works if necessary, using funds provided by the Contractor.

The modern use of bank guarantees as an alternative to cash retention
should have simply substituted a form of security which was

equivalent to cash for that cash retention. For various reasons,
however, the form of bank guarantee has tended to include, on

occ

asi on, certain restrictihatns

bank guarantee and convert it to cash.

For example, typical conditions might include:

A notification of the Contractor with sufficient time, if
necessary, for the Contractor to be able to commence Court
proceedings to restrain the presentation of tferantee;

A the need to obtain a judgment from a Court or an Arbitrator

entitling the Principal to convert the bank guarantee to cash.

These conditions will, potentially, have the effect of removing the
efficacy on the bank guarantee altogether.

The form ofthe bank guarantee will, therefore, be a commercial

issue.

The restrictions on presenting the bank guarantee will not

diminish the security value of the bank guarantee, but may make
presentation more inconvenient.

A draft form of unconditional undertakg is provided in AS2124

1992.

Annexure Part provides:

APPROVED FORM OF UNCONDITIONAL UNDERTAKING

(Clauseb.3)
At the request Qf.....ccoiiiiiiiiiiii e, ('the
Contractor") and in consideratiof
OF e ('the Principal”)

accepting this undertaking in respect of the contract

......................................... ("the  Financial Institutio

unconditionally undeekes to pay on demand any sum or s
which may from time to time be demanded by the Principal
maximum aggregate sum of

The undertaking is to continue until notification Hasen receiveq
from the Principal that the sum is no longer required by
Principal or until this undertaking is returned to the Financ
Institution or until payment to the Principal by the Finang
Institution of the whole of the sum or such partresPrincipal may
require.

Should the Financial Institution be notified in writing, purporting
be signed by ... for and on behalf of
Principal that the Principal desires payment to be made of the w
or any part o parts of the sum, it is unconditionally agreed that
Financial Institution will make the payment or payments to
Principal forthwith without reference to the Contractor a

notwithstanding any notice given by the Contractor not to pay sg
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Provided always that the Financial Institution may at any ti
without being required so to do pay to the Principal the sun

less any amount or amounts it may previously have paidr thide
undertaking or such lesser sum as may be required and specif
the Principal and thereupon the liability of the Financial Instituti
hereunder shall immediately cease.

The obligation to give notice of intention to present a bank guarantee
could, conceivably, be seen as preventing a mad scramble to the
Courts by a Contractor where it simply guessed that the bank
guarantee was to bpresented. Accordingly, one could possibly
justify the inclusion of a condition requiring formal notice to be
given a certain number of days prior to presentation of a bank
guarantee. Even that, however, will seemingly introduce the
additional legal hurd of, in appropriate circumstances, having to
defend a Supreme Court injunction application prior to the
Principal s ability to compl et e

security monies.

The second condition, however completely removes the advantage of
the security. The obligation to obtain a judgment from a Court or an
Arbitrator will, typically, involve the Principal in many months of
protracted and expensive litigation as a-poadition to being able to

t

he

project usi

complete the works usiThigseamsan Contractor 8s

unnecessarily expensive condition to impose on the security to be

provided by the Contractor to the Principal.

In fact, the more common convention is that where cash retention is

not to be provided by the Contractor, the form of bank gueesis to

be a conditiorfree irrevocable direction to the bank requiring the
bank to pay the funds to the Principalthout reference to the

Contractor.

Right to Convert to Cash

The Principal will, under the Contract, become entitle to take the
cash réention monies and/or convert a bank guarantee to cash and

use those funds in limited circumstances only.

Such circumstances might include:

A the Contractor failing to comply with a notice to rectify
defective work and the Principal taking those defective

works out of the hands of the Contractor;

A the Contractor having the whole of the works remaining to
be performed under the Contract taking out of its hands, and

the Principal completing those works;

A the Principal becoming entitled to claim, as a debt doey f
the Contractor, sums of money relating to the Contractors
failure to complete the works by the Date for Practical
Completion (including, where provided, the deduction of

liquidated damages).
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Typically, the Contract will expressly provide those circtamses in
which the Principal may have recourse to the security including the
conversion of bank guarantees to cash.

For example, clause 5.3 of AS212992 provides:

55 Recourse to Retention Moneys ar
Conversion of Security

A party may have recourse to retention mon
and/or cash security and/or may convert ir
money security that does not consist of mo
where-

(@ the party has become entitled
exercise a right under the Contract
respect 6 the retention moneys and/(
security; and

(b) the party has given the other par
notice in writing for the period stated i
the Annexure, or if no period is state
five days of the party's intention to ha
recourse to the rention moneys and/o
cash security and/or to convert th
security; and

(© the period stated in the Annexure or if
no period is stated, five days has or
have elapsed since the notice was giv|

There have been a seriesamiurt decisions in recent years as to the
right of the Principal to convert securities. The substantive view of
the Courts has been that securities are to be the equivalent of cash,
and available to the Principal for use on the project, the Contractor
having the ability to seek recovery where necessary from the courts
or arbitration.

Injunction to Restrain Presentation of Guarantee

The presentation of a bank guarantee at a Contractors bank is a
serious financial step for the Contractor.

Accordingly, whee the Contractor becomes concerned that the

Principal is about to present such a bank guarantee at the

Contractordéds bank, the Contractor wil/l consi der
in his interest to attempt to have the Courts restrain the Principal

from presentinghe bank guarantee, by way of injunction.

The Principal, in theory, in holding the bank guarantee, is in the same
position as if it were holding cash. In theory, the Principal merely
needed to present the bank guarantee at the bank named on the
guaranteeand the bank, without contacting the Contractor, will
simply exchange the bank guarantee for the relevant amount of cash.

In practice, however, the Contractor has, from time to time disputed
the right of the Principal to convert the bank guarantee to wader

the Contract (for example, the Contractor and the Principal may be in
dispute as to whether the Principal has wrongfully terminated the
Contract).
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On one view, the Contractor should usually be successful in an
injunction application where it cars&blish a prima face case to be
argued in the Courts and a lack of commercial inconvenience being
caused to the Principal if the injunction is granted (typically, the
Contractor will be required to give an undertaking as to damages
should the Contractorltimately fail in any proceedings against the
Principal and the Principal suffer loss as a result of being restrained
from presenting the bank guarantee).

On balance, however, the Principal will usually be inconvenienced
by being able to have recoursetie cash (for example, it will need
to arrange alternative funds).

The Australian cases are all to the effect that such security is usually
(this will ultimately turn on the language of the particular contract)
be intended by the parties to be treatei ésvere the same as cash.

In Clough Engineering Limited v Oil and Natural Gas
Corporation Limited [2008] FCAFC 136 (22 July 2008), the
Federal Court recently referred to the Australian cases, astztesl
some of the key principles:

75 The principles under which a court will construe the

terms of a bankds undertaking

and the contract between a contractor and an owner, have
been stated in a series of authorities over the last 30 years.
The seminal decisios that of the High Court iklVood Hall

Ltd v The Pipeline Authoritf1979)141 CLR 443

76 Reference was made\viood Hall Ltd141 CLR 4430

the commercial purpose of the guarantees, which in that

case was that they be equivalent to cash: see Barwick CJ (at
445); Gibbs J (at 453); Stephen J (at 4858). As Stephen

J observed, to introduce a qualification on the entitlenuén

the owner to call upon the performance guarantees (at

457) : n ... would be to deprive

n

gives them commerci al currencyo.

J expressed similar views to Stephen J. Gibbs J stated the
argument made on beliaf the contractor, which was that
the performance guarantee must be construed in light of the
contract between the Authority and the contractor (at 450).
His Honour rejected the submission that the right to invoke
the guarantee was conditional upon thentractor having
committed a breach of its primary obligations under the
contract. He placed emphasis upon the express statement in
the guarantee that the undertaking of the bank was
unconditional (at 451).

The court noted, however, that, ultimatelysthirns on the form of
the contract, and, further, the Security should not be presented where

t hat woul d be fiunconscionabl eo:

77 Nevertheless, the authorities have recognised three
principal exceptions to the rule that a court will not enjoin
the issuer o performance guarantee, or bond, from
performing its unconditional obligation to make payment.
The exceptions were succinctly stated, with references to
relevant authorities, by Austihin Reed Construction
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Services Pty Ltd v Kheng Seng (Aust) Pty(L899) 15
BCL 158 at 164165:

First - the Court will enjoin the party in whose favour the
performance guarantee has been given from acting
fraudulently: see e§Vood HallLtd 141 CLR per Gibbs J (at
451). ¢éé.

Second the party in whose favour the performance bank
guarantee has been given may be enjoined from acting
unconscionably in contravention 068AA of the TPAOIlex
Focas Pty Ltd v Skodaexport Co L[i®98] 3 VR 380. On

this point, different views have beetpeessed about the
reach of s 51AA. The High Court has not determined which
of these views is correciustralian Competition and
Consumer Commission v CG Berbatis Holdings Pty Ltd
(2003)214 CLR 51at[44]-[45]. ¢é é .

Third - the most important exception for present purposes,
is that, whilstthe Court will not restrain the issuer of a
performance guarantee from acting on an unqualified
promise to pay:

... if the party in whose favour the bond has been
given has made a contract promising not to call
upon the bond, breach of that contractuabpiise
may be enjoined on normal principles relating to
the enforcement by injunction of negative
stipulations in contracts. Reed Construction
Services 15 BCL at 164 (Austln

It may be preferable not to describe this as an exception but
rather as an overiding rule because it emphasises that the
"primary focus" will always be the proper construction of
the contract: Bateman Project Engineering Pty Ltd v
Resolute Ltd(2000) 23 WAR 493 per Owen J at [30].
Stephen J recognised this\Wiood Hall Ltd141 CLRat 459

by observing that the provisions of the contract may qualify
the right to call on the undertaking contained in a
performance guarantee.
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9. DEFAULT/TERMINATION

9.1 DEFAULT BY THE CONTR ACTOR

The nature of default underanstruction contract is complex. Those
fidefaultso comprise failures by the
accordance with his obligations under the Contract. It is often a difficult

matter to identify when a Contractor is in default.

The grounds of efault which might, if not rectified, lead to termination
of the Contract are, usually, expressly specified.

For example, clause 40.2 of AS212892 provides:

442 Default by the Contractor

If the Contractor commits a substél breach
of contract and the Principal considers th
damages may not be an adequate remedy
Principal may give the Contractor a writte
notice to show cause.

Substantial breaches include but are not limi
to -

(d)  suspension of work, in breach
Clause33.1;

(e) failing to proceed with due expeditig
and without delay, in breach ¢
Clause33.1;

® failing to lodge security in breach ¢
Clause5;

(g) failing to use the materials or standar
of workmanship required by th
Contract, in breach of Claus#0.1;

(h)  failing to comply with a direction of th
Superintendent under Clau36.3, in
breach of Claus@3;

0] failing to provide evidence of insurang
in breach of Clausg1.1; and/or

1) in respect of Clausé3, knowingly
providing a statutory declaration o
documentary evidence which contain
statement that is untrue.

In addition to the express termination rights provided under the
Contract, any party to a contract will also have common law rights of
termination.
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The more usual defaults by the Contractor potentially leading to
terminationinclude:

Delayed Progress

The Contractords primary obligation, in relation to t
works to practical completion by the Date for Practical Completion.

In theory, if he so desired, the Contractor could leave the works until
near the endf the Contract and then bring extra resources onto the
works so as to complete by the Date for Practical Completion.

In practice, however, the Contract will usually provide Hfédr the
execution of the Contract, the Contractor is provide, to the
supeitendent, a programme for the performance of the works, and then
to comply with that programme.

The significance of providing the programiaiger execution of the
Contract, is that the programme itselhist a Contract document. A
minor failure to comly with the programme will not usually, in itself,
either put the Contractor in default, or entitle the Principal to sue for
damages and/or terminate the Contract.

The provisions of the Contract, however, usually provide that the works
are to be performegenerally in accordance with the programme
prepared by the Contractor.

The primary purpose of the programme is to provide a benchmark to
measure the progress of the Contractor during the Contract but prior to
the Date for Practical Completion.

Thefailure of the Contractor to bring the works to practical completion

by the Date for Practical Completion is easy to establish. Such a failure

(to bring the works to practical completion by the Date for Practical

Completion) will usually entitle the Priipal to take steps towards

termination of the Contract, and will certainly entitle the Principal to sue

for damages, (usuallyplegr eed damages, referred to as Aliquidated
damageso) .

It is substantially more complex to establish that the Contractaeisla
the progress of the workgrior to the Date for Practical Completion.

The consequence of such a | ack of progress, or fddel ay
where it occurs, is, again, complex.

If a Contractor has provided a programme, and is failing to perform the
works in accordance with that programme, he will usually be instructed
by the principal/superintendent to bring the works back into compliance
with that programme. If he fails to do so, he would usually be directed
to provide a new programme showing how thorks will, ultimately,

be brought to practical completion by the Date for Practical Completion.

If the Contractor is substantially behind the programme, then, in theory,
he will be in default under the Contract, which could lead to the
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Principal beoming entitled to exercise the remedies of taking part of or
all of the works out of his hands, or terminating the Contract.

The consequences of a wrongful termination, (where termination is not
in accordance with the Contract), are extremely serioushé&uthere is
usually substantial difficulty in identifying whether the Contractor is in
fact, so behind in his performance of the works as to put in doubt his
ability to bring the works to practical completion by the Date for
Practical Completion. In cobination, these factors tend to discourage
the Principal from exercising contractual remedies based on delayed
progress.

Delayed progress alone, therefore, though potentially a serious default,
is rarely the basis for termination unless the delayed psegseso
substantial as to make it obvious that the Contractor will be unable to
complete the works by the Date for Practical Completion.

Defective Work/Failure to Rectify

Where the principal/superintendent conclude that the works, as
completed are deféiwe, they will usually direct the Contractor to

repair, remove, and rectify those defective works. Where the Contractor
fails to rectify those works, in accordance with that direction, he will be
in default, and serious consequences may follow.

Defective work might include any or all the following:

A in providing works to a lesser quality than that specified in the
Contract documents;

A completing works in accordance with the specification, but which
have defects for example, cracks or corrosion in compsjent

A completing works intended to have a particular function, but

which do not ultimately perform that function (for example,
supplying equipment/machinery which does not operate, or does
not operate in accordance with the required performance
specificatiors).

The Contractor will usually, where work is obviously defective, prefer
to remedy that work, rather than face the potential consequences of such
defective work.

In fact, the Contractor has thight, as well as thebligation, to rectify
defectivework, rather than have the Principal simply rectify the
defective work and deduct the cost of that rectification.

The usual regime available to the principal/superintendent under the
Contract, where work is defective, is as follows:

A direct the Contractoin writing, to rectify the defective
work within a specified period,;

A where the Contractor fails to rectify that work, direct the
Contractor to rectify the work within a specified period,
failing which the Principal will take all or part of that
defective work out of the hands of the Contractor, rectify
that work himself, and deduct the cost of that rectification

from the Contractorodos entitl
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A remove all or part of the defective work from the

Contractoros
the cost of that rectification from the monies owing to the

Contractor under the Contract.

Where the defective work is serious enough, and where the Principal
has been through the regime set out above but this is still not adequate,

swch a default would be sufficient potentially for the Principal to
terminate the Contract (subject to the Principal acting strictly in
accordance with the termination provisions of the Contract).

9.2 DEFAULT BY THE PRINC IPAL

The Principal is usually onlin default where he fails to make a
payment due under the Contract by the due date.

For example, clause 44.7 of AS212@92 provides:

h ahintedf, andhdeduce

to-

K
0]

(m)
(n)

©)

447 Default of the Principal

If the Principal commits a substantial breach
contract and the Contractor considers th
damages may not be an adequate remedy
Contractor may give the Principal a writte
notice to show cause.

Substantial breaches include but are not limi

failing to make a payment ibreach of
Clause42.1;

failure by the Superintendent to eith
issue a Certificate of Practicg
Completion or give the Contractor, i
writing, the reasons for not issuing t
Certificate within 14days of receipt of ¢
reques by the Contractor to issue th
Certificate, in breach of Clausi.5;
failing to produce evidence (
insurance, in breach of Claugd.1;
failing to give the Contractor possessi
of sufficientof the Site, in breach ¢
Clause27.1, but only if the failurg
continues for longer than the perid
stated in the Annexure; and/or
failing to lodge security in breach of
Clauses.

In theory, the Principal can be default in a number of other ways, for

example:

A failing to provide the access to the site on the specified date;
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A failing to provide the necessary Contract
drawings/specifications by the date required under the
Contract;

A failing to provide some matter (faxample, water/electricity)
as required under the Contract;

A failure to make a payment by the due date.

In practice, wherever there is any failure by the Principal, the Contractor
will simply make a claim for additional payment/time and be satisfied
with that claim.

The most critical default, therefore, which a Principal can make is a
failure to make a payment by the date due under the Contract.

Where the Principal fails to make such a payment by the date due under

the Contract, the Contractor will usyaliave serious remedies available

to him, in order:

the right to suspend the works, with all necessary adjustments on time
and cost which flow from that suspension, until the payment is
made;

the right to terminate the Contract.

9.2 REMEDIES
1. Noticeto Comply

Where the Contractor is in default, the Contract will usually provide that
the Principal may give a notice to the Contractor setting out the default
and requiring the Contractor to comply.

For example, in AS2124992, the Superintendent mgive a direction

to the Contractor pursuant to Clause 30.1 to repair defective work. That

Contract provides that where such a notice is given, the Contractor is to

comply with that notice, failing which he wil.l be
for the purposefahe provisions of Clause 44.

The procedure, therefore, for the principal/superintendent where the
Contractors in default is to give the Contractor a Notice to Comply. The
failure to comply with such a notice is, itself, a default under the
Contract.

2. Take Wor ks Out of the Contractorodéds Hands

The failure of the Contractor to comply with a notice to comply will
usually entitle the Principal, under the Contract, to remove that part of

the works which are the subject of the notice from

hands, to have those works performed by others at
expense, and to deduct that cost from monies otherwise due to the
Contractor under the Contract.

Further, if necessary, the Contract will usually provide that the Principal
may deduct sucbosts from the securities held under the Contract (if the
monies owing to the Contractor under the Contract are not sufficient).

This is an extremely serious remedy for the Contractor.
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It is a precursor to termination of the Contract. Furtheryill usually

be substantially more expensive for the Contractor to have such works
rectified by others at his expense, then it would have been had the
Contractor himself been able to go back angedorm that defective
work.

3. Termination
Where the Cotractor is in default, in a manner expressly set out in the
Contract, the Principal may obtain the right to terminate the Contract

altogether.

(In addition to the express rights of termination provided in the
Contract, the parties both have their comr@m rights of termination.)

For example, in Clause 44 of AS212892, the Contract expressly

defines Asubstanti al default o, sets out the express
which must be given to the Contractor, and brings up a show cause

notice procedure which musbe followed, prior to the Principal

obtaining the right of termination.

Theconsequencesf termination are extremely severe.

For example, again in AS212092, those consequences include:

1. removing the Contractor from the site;

2. making no further panent to the Contractor (until the notice
as to the final cost of the works referred to below);

3. retaining any constructional plant which may be on the site
which may be necessary for the principal to complete the
works;

4, having the works completed by etis;

5. upon the superintendent, the works having been completed,

providing a notice as to the final cost of the works, setting out
any surplus or shortfall owing to the Contractor, the Contractor
then may or may not become entitle to payment of any surplus,
or (more usually) the principal becomes entitled to claim as a
debt due the amount of any shortfall from the Contractor.

Accordingly, once the Contract has been terminated, the Contractor will
receive no further money and, in fact, usually, becomes liatbhe and

of the job for a shortfall. In practice, therefore, termination is usually
hotly contested.

NOTICE PURSUANT TO AS2124992 CLAUSE
44.2
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PROJECT:
CONTRACT NO:
PRINCIPAL:
CONTRACTOR:

DATE ISSUED:
TO: The Contractor

Pursuant to Clause 42 of the General Conditions of
Contract, the Principal notifies the Contractor as
follows :

This notice is a notice under Clause 44 of the Gene
Conditions of Contract.

The Contractor has committed the following
substantial breach of contract:

1. failing to proceed with the works with due
expedition and without delay, in breach
Clause 33.1;
PARTICULARS

2. failing to use the materials or standards o
workmanship required by the Contract, in
breach of Clause 30.1;
PARTICULARS

3. failing to conply with a direction of the
Superintendent under Clause 30.3 in breg

of Clause 23;
PARTICULARS

TAKE NOTICE THAT the Contractor is required to
show cause in writing why the Principal should not
exercise a right referred to in Clause 44.4. The éme
date by which the Contractor is to show cause is 5p
on the date which is 14days from the date on which
Contractor receives this notice. The place at which t
Contractor is to show cause is at the office of the
Principal, [ ]

Dated the day of 2006

eéééééééeceeeeé.
Principal
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Where the Principal terminates the Contract, on the basis of the
default of the Contractor, the Contractor will usually dispute that it is
in default and/or will dispute that the Principal has correfciippwed

the procedure set out in the termination provisions. Should the
Contractor be correct in such an assertion, namely that he has been
wrongly terminated under the Contract, the potential damages which
the Contractor might obtain against the Priatijp a Court action are
substantial.

For this reason, the consequences of wrongful termination being so
severe for the Principal, such a remedy is usually taken only as a last
resort and must be taken strictly in accordance with the express
terminationprovisions of the Contract.

4. Conversion of Security to Cash

The Contractor would usually provide security to the Principal under
the Contract.

In recent times, the usual form of security provided is by way of Bank
Guarantee for approximately 5% of t@®ntract Sum. The security
could, however, be by way of cash retention or some other form.

Where the Principal terminates the Contract, the Contract would
usually expressly provide that, so far as is necessary to give effect to
the termination provisies, the Principal may convert the security to
cash and use those funds to perform the works.

This is a key right of the Principal and, again, will usually result in the
Contractor disputing, in Court if necessary, the right of the principal to
convert thesecurity to cash.

9.4 WRONGFUL TERMINATION

For the reasons set out above, the Contractor will usually dispute the
termination of the Contract by the Principal on the grounds that the
Contractor is in default.

Where the Principal terminates the Coaotrathe Contractor if he

wishes to contest this will usually say that the Principal has unlawfully

terminated the Contract and, by the Principal s condu
an intention to repudiate the Contract and to no longer be bound by it.

The effect of this is that the Contractor will not attempt to stay on the
site but will leave the site and sue for damages.
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10. CLAIMS

10.1 TYPES OF CLAIMS

Claims occur on every project. Possible claims might include any or
all of the following®

A Lack of possession

Lack of information

Errors on drawings

Frequent amendment of drawings

fiDesign as you goo0
Inconsistencies in docunisn

Errors in survey information

Changes in statutory requirements

Late approvals by outside bodies

Injunction proceedings

Latent conditions on site

Problems with designated materials

Suspension of works

Programme changes

Unreasonable administration

Late orinconsistent decisions

Measurement of quantities

Large quantity changes

Variations, extra works

AFiddlingd with quantities
Principal 6s failure to make tests
Opening up and testing work

AExcepted risksbo

Late payments

Bankruptcy of NSC

Inclement weather

Strikes

Delay in contractor supplied materials

Interface or interference problemsther contractors
Acceleration

I I T I I D T I D Dy By I B D Dy B I D Dy By D D D D D D >

This list suggests the many events which occur during a construction
project which potentially result in a claim for additional payment,
extension of time and/or delay cost.

Types of claims might include any or all of the following:

Administrative Based

0] Errors in interpretation of the contract language.

® This list of claims is set out in a thorough article by Mr Max McDougall.
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(i)
(i)
(iv)

(v)
(Vi)

(vii)
(viii)
(ix)

(x)
(xi)
(xii)
(xiii)

Changes to previously unspecified administrative
requirements.

Government interference and revised statutory
requirements.

Changed industrial guidelines and limitations
including hours of work.

Suspension of work.

Unreasonable and inflexible contract administration,
considering normal engineering/arddtural
practice and criteria on which the construction
would have been based.

Inconsistent decisions by the Principal or
Superintendent.

Interpretation and implementation of rise and fall
provisions.

Quantum deficiencies in owner supplienaterial
and its effect.

Late progress payments.

Effects of bankruptcy of a nominated sub
contractor.

Non provisions of facilities in a timely fashion.
Unilateral site agreement negotiations and
amendments.

Technical Based

(i)

(if)
(iii)
(iv)
(v)
(vi)
(vii)

Defective plans and specifications i.e.
Engineers/Architects should show due care and
accuracy.

Drawing discrepancies and errors.
Revisions to Specifications.

Non disclosure of technical information.
Higher standards of performance.

Prototype fAidesign as you go approacho.

Design versus faulty workmanship.

Performance Based

(i)

(if)
(iii)
(iv)
v)

(vi)
(vii)
(viii)
(ix)

Late access to site or inadequate possession.
Late order to proceed.

Lat e

i ssue of initial ifFor

Lateinspections.

Late material and equipment supplies subject to defined
responsibility.

Unreasonably delayed instructions, replies and information.
Late or frequent revisions to drawings.

Delays and interference by the Scidntractos.

Delayed set out in survey.
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(x) Delays due to strikes an area of responsibility often
hotly disputed due to interplay with, and
interference of, the Superintendent.

(xi) Del ays outside the Contractorés control but
his responsibility.

(xii) Late approval of submitted drawings.

(xiii)  Delays due to the weather.

Site Based

0] Relocation of existing work.

(i) Working out of sequence.

(i) Limitations on methods to be used and changes in
methods.

(iv) Over inspection whereby unreasonalsiterference
is experienced.

(v) Improper inspection and changes to inspection
methods.

(vi) Unreasonable punchlists on Contract completion.

(vii) Increased safety requirements.

(viii) Improper rejections.

(ix) Improper testing methods.

(x) Frustrated performance due to changed
circumstances.

(xi) Impracticability or impossibility of performance at a

reasonable cost due to changed circumstances.

(xii) Latent conditions of site differing from what was
expected.

(xiii) Programme changes including diffegirpriorities
required by the Principal or Superintendent.

(xiv)  Failure of the Facilities Officer to carry out tests
specified as his responsibility in the Contract.

(xv) Instructions to accelerate the works by the setting of
dates inside those reasonakelypected, taking into
account circumstances and extensions of time.

10.2. QUANTIFICATION OF CL AIMS

The key heads of claim are set out below. The heads of claim in
paragraphs 1 and 2, unlike paragraphs 3 and 4, are able to be
calculated precisely. The hasof claim in paragraphs 3 and 4, in
contrast, are hypothetical, they must only be based on assumptions
which may or may not be valid.

The heads of claim are as follows:

Direct Costs

This is the total of the additional materials and labour
attributabé to the claim. This is calculated by collating each
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item of material and labour which can be allocated, in whole
or in part, to the claim. It will include, for example:

sub-contractors
suppliers
equipment
labour

This head of claim requires no motiean detailed record
collection and collation of each item.

Job-Related Overheads

This head of claim relates to overheads specifically related to
this project. It excludes items in paragraph 1 above. It
requires the proata allocation, in whole or ingpt (usually in
part), of overhead items relating to this particular claim. It
will include, for example, the fair share of the following
items, able to be allocated to this particular claim:

site shed hire

supervisor salaries

site security

electricity, and other services

crane usage (unlike the item in paragraph 1 above, this
would apply where there is no particular allocation of a
crane to this particular item, but rather the shared use of
a crane across many jobs on the site, without particular
allocatbn to this claim)

This head of claim, like paragraph 1, should require no more
than detailed record collection and collation of each item.

Non-Job Related Overheads
This head of claim relates to the fair share of organisation
wide overheads which shalibe allocated to each claim on a
particular project. Items under this head would include the
fair share of the following (attributable to this claim):

e contribution to organisation head office costs
e profit (return to shareholders)

This head of claimrequires a series of hypothetical
assumptions in its calculation.
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In theory, the best way to calculate such items is to apply,
prorata, the organisatiewide turnover against overhead
costs and profit over the past few years (say, y@ars), to
the perod of the particular claim.

The method of calculation, which would need to be proved if
the claim was not settled, requires the contractor to calculate
(and disclose) over the arbitrarily chosen period (the
contractor would be better to select a mor&fitable period)

the following:

e total organisation overheads, profit, against turnover
over the chosen period

e project turnover over the period of the claim

to determine, ultimately, an organisatiafide percentage of
overheads to turnover

This require certain hypothetical assumptions. It presumes
that:

A the profitability of the organisation during the period
of the claim is the same as occurred over the past 3
years, 5 years, or whatever arbitrary sample is taken,
and that the profitability of the oagisation remains
constant throughout the period of the particular
project

A the particular project, and claim period, is typical
(i.e. that the particular project or claim period is not
unusually profitable or neprofitable)

A that the particular claim ite is typical on the
project (that the particular claim item is not likely to
have not unusually high or unusually low overheads
associated with it, relative to other items on the
particular project).

From this, the percentage of organisation overheads and
profit to turnover is determined, and applied to the particular
claim period, to produce a daily ngob-related overhead
cost. This can then be multiplied by the number of additional
days caused to the project by each claim.

The calculation should, tbeetically, be applied to determine
the nonjob-related overhead applicable to claim which do
not, in fact, delay the total project. Arguably, the oo
related overheads referable to the particular claim item,
should be a proata share of the total exheads to the
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project, based on the value of the claim relative to the total
project costs, even where there is no delay caused to the
project.

The above method is the basis for several commonly cited
Afor mul aeod, used i n-jokkrdlaged cal cul ati on
overheads. Those formulae include (there may be others):

e the Hudson formufa
e the Emden formula
e the Eichleay formufa

Given the hypothetical assumptions which go to making the
analysis of nofjob related overheads at any time, it seems
unnecessaryo make the distinction between the respective
formulae mentioned above. In fact, the analysis being
hypothetical, one would normally opt for a more simple
formula.

In my view, if this head of claim is to be calculated at all (|
refer to this further élow), the contractor should choose a
convenient period for the organisation (say 3 years) to
determine a percentage of total Fob related overheads and
profit to turnover. This percentage should be applied
(reduced to a daily rate on the project)-pata to the claim
period.

Productivity

This head of claim refers to the additional cost caused to a
contractor, where the contractor is delayed in performing
work on the basis that the work was tendered.

For example, where a contractor is me@anhave sole access

to a work area, but finds that there are other contractors on
that site, and this has the effect of increasing the duration
which might be expected for a particular task, the contractor
will have a claim, for extension of time and deleosts, to
reflect that loss of productivity.

Losses of productivity can arise from a number of areas
including:

A Increased labour or additional crews arising from
acceleration or increased work scope.
A Trade Stacking.

® Hudson formula refers to the prata formulato be found in the classic constructional tekidson on Building Contracts
" The formula to be derived from the témden on Building Contracts

5Thi s

refers to a USABoard of Arbitrators decision
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Overtime.

Adverse weather.

Out of sequence work.

Disruption or remobilisation to alternate workfaces
due to holds placed on the works.

Contract changes.

Restricted access.

> D> D>

The usual method of calculating such claims is to compare
the actual time for completion of the work with the tendere
time for completion of that work.

Again, this requires certain hypothetical assumptions:

A that the real rate of work would have accorded with
the rate of work presumed for the purpose of
preparing the tender

A that there were no intervening reasons whys thi
activity would have been able to occur more quickly
or more slowly

A that the tender was properly estimated

Again, the method of calculation is hypothetical. It requires the
contractor to determine , and potentially prove if the claim is not
settled,theoretical activity times (whether at the time of tender, or in
preparing the claim), for comparison with the actual activity time.

The calculation of construction cost claims, therefore, is, in part, mere
record collection and collation of recordablgaléheads of claim 1
and 2) plus certain hypothetical calculations (heads of claim 3 and 4).

In practice, the contractor usually calculates heads of claim 1 and 2,

and simply adds a percentage for Aimargind in respec
claim 3 and 4. Often, #t percentage is included in the contract (for

example, the item in Annexure Part A of AS219D2, in which a

percentage i s inserted to represent t he contractor
overheads and profit on daywork under clause 41). In practice, this is

the mostconvenient method and is likely to be as accurate as a more

complicated mathematical assessment.

In the absence of such an agreed margin, or where the claim is large

enough, however, the methods outlined briefly in paragraphs 3 and 4
above need to bellowed.
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11. THE BUILDING AND CONSTRUCTION INDUSTRY
SECURITY OF PAYMENTSACT (VIC) 2002

111 THE LEGISLATIVE S CHEME

Victoria is affected bythe Building and Construction Industry
Security of Payments Act (Vic) 2QGshd the amendments to the Act
contained in the Bill presented to parliament on 7 February ,2006
which came into force on 31 March 2007

This legislation in most respects;losely follows similar legislation
introduced in 1999 in New South Wale$he NSW Act was amended
in important apects in 2009, but similar amendments to the
Victorian Actonly came into force on 31 March 2007

The substantive géme introduced by the Act in 2002 were as
follows:
A to require delivery of a payment schedule within 10 business
days of receiving grogress payment claim, failing which the
full amount of the payment claim becomes due (albeit only a

payment fon account 0, which can be challenged ur
Contract);

A to introduce a quick system of independent adjudication
where the parties dispute th@aunt of any progress claim;

A to require immediate payment to be made (or alternatively

security to be provided.

To date, there have been a substantive number of adjudications under
the NSW Act, and the New South Wales Supreme Court has
considered the (8W) Act on a number of occasions.

In Victoria, however, to date, the Act has had little effect. There have
been few adjudications, due, principally, as occurred in NSW between
1999 and 200Znitially (pre-2007 amendments) due the option for
principals to provide security rather than make payment to contractors
(see below) but since the 2007 amendments, due, principally to the
(Victoria only) exclusion of most categories of Nolaimable
Variations, and Excludedmounts (eg prolongation clais) latent
conditions claims, ..discussed further belgw

° Building and Construction Industry Seity of Payments Act 1999
(NSW)

19 Building and Construction Industry Security of Payments
Amendment Act 2002 (NSW)

" This is the substantive aspect of the reforms contained in the 2006
amending Act. Contractors were not greatly assisted by security being
provided, to the point where the process was hardly worth the effort.
The ability to provide security rather than reghayment, is removed

in the 2006 Act.
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112 THE PAYMENT CLAIM /PAYMENT SCHEDULE
PROCESS

Sections 1415 of the Act sets out a detailed process and timetable for
payment claims and payment schedules.

The Act expressly requires thatpayment claim must state that it is
made under this Act.

Where a payment claim is made by the contractor, the principst
deliver a payment schedubgthin 10 business day$ailing which the

full amount claimed is due immediately. (In both NSW andtafia,

there have been Applications for Summary Judgment by the
contractor, where there has been inadvertent failure to comply with
requirement to deliver the payment schedule within 10 business days,
(see below.)

Where the payment schedule is delivertde, contractor is entitled to
payment of the amount in the schedule by the due date under the
Contract.

The contractor becomes entitled, under the Act, to payment of the
amount in payment schedule (or, if no payment schedule was
delivered within 10 busiss days, the full amount claimed in the

payment claim), by the due date wunder the Contract.

Where this payment is not made, the contractor is able to bring an
Application for Summary Judgment for the amount. Defences to such
Applications for Summary Jgpnent have generally been
unsuccessful.

The entitlement to payment is only
Act preserves the rights of either party to dispute the amounts payable
under the Contract. In fact, as with all progress payments, the amount
owing under the Contract is, if necessary, to be resolved in accordance

with the provisions of the Contract.

The purpose of the payment provisions is, in effect, intended to
addr ess, fairly and efficiently, t he
determinelte ultimate entitlements under the Contract.

The Act originally applid onl 'y to work the subject
c | ai feamendments introduced in t2€06 Bill expandd the
application of the legislation to include a wider range of payments,
including:
A final payments
A single payments and milestone (key event) payments

A subcontractors entitlements to amounts clients or head
contractors hold on trust for subcontractors until works are
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completed

The 2007 amendments, however, expresskcluded from the
opemtion of the Victorian Act, ie x c | u d e d* iachadingnt s o

claims for:
A Aidamageso
A delay costs
A latent conditions
A Adisputed variationso (where f#Athe contract pr o

mechanism for determining whether there is an
entitlement to be paid for a variation diod determining
t he guantum and due dat e for such payment 0)

11.3 DEFENCES TO CLAIMS WHERE FAILURE TO
PROVIDE THE PAYMENT SCHEDULE WITHIN 10
BUSINESS DAYS

Where the principal fails to deliver a payment schedule within the
required 10 business days under to Bhglding and Construction

Industry Security of Payments Act (Vic) 2002fit h e Act o) , t he
principal is potentially exposed to the obligation to pay,acoount,
the full amount of the contractords <cl ai m, and then

that amount back from the contractor, (by commencing a Supreme
Court action).

The contractor submits a fApayment cl ai mdo under sectic
That payment claim must bexpressed (under the Act) to be a

payment claim under thBuilding and Construction Industry Security

of Payments Act (Vic) 2002.

The effect of this is to require the principal to deliver to the contractor,

within 10 business ddhnshe meaningpfay ment schedul ed wi
the Act. Failing delivery of that payment schedule within that time,

the full amount claimed by the contractor in the payment claim is due

and payable as from that date.

The substantive effect of these sections is that where the gainci

does not provide a payment schedule within 10 business days, the

contractor is entitled to payment (in fact, as with all progress

payments, payment on account, the true amount owing under the

Contract still to be resolved in accordance with the promisiof the

Contract). Thi s, in effect, is intended to guarante
cashflow (rather than alter the position under the Contract).

The JemzoneDefence

2This is only in the Victorian Acthere is no similar exclusidn any of the other
stateswhere similar legislation has been introduced
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There have been a number of unsuccessful defences raised in New
South Wales cases, whereetlprincipal failed to comply with the
provisions of the NSW Act.

This defence succeeded in one case in New South WlHaw6n§
and in a Victorian Supreme Court Application for Summary Judgment
last December (we appeared for the defendant in that csioln).

In Jemzone v Trytan[2002] NSWSC 395 (7 May 2002Austin J

was considering a contract between a hotel and motel developer
principal, and a builder. His Honour considered the effect of the
Building and Construction Industr@ecurity of Paymen#Act (NSW)
1999

34.

The contract draws a distinction between progress
payments, which are assumed to be payments requested in
respect of work carried out before practical completion, and
the "payment on practical completion" to which the marginal
headingto clause 20 refers. The distinction can be seen, for
example, in clause 17 (f), which states that both progress
payments and the final payment bear interest if payment is
not made within 20 days. The drafter thought it appropriate
to refer to the final pgment as well as progress payments. A
request for payment of all moneys due and payable under the
contract under s 20 is not a request for a progress payment,
as a matter of construction of the contract.

35

The provisions of the Act which give the cootoa the
statutory right to recover money by issuing a claim
(especially ss 8 and 13) apply to a "progress payment" under
a construction contract. Those provisions will apply to the
"Final Account" issued by the defendant on 14 March 2001 if
it is a claimto a "progress payment" for the purposes of the
Act, notwithstanding its classification under the contract.

36

Section 4 of the Act defines "progress payment" to mean a
payment to which a person is entitled under s 8. Section 8 (1)
provides (for presentpurposes) that on and from each
"reference date", the builder is entitled to a progress
payment under the Act, calculated by reference to that date.
In the present, case the reference date, as defined by s 8 (2),
is the date determined in accordance witle tconstruction
contract as "a date on which a claim for a progress payment
may be made". Under clause 17, the reference date for a
payment which is a "progress payment" under the contract, is
the date of the request for payment. If, for the purposesof th
Act, the payment on practical completion is a "progress
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payment", the reference date is the date of practical
completion.

37 The definition of "progress payment" is unhelpful,
because s 8 confers an entitlement to payment only for a
"progress paymenttyithout further defining or explaining
those words. In my opinion the words "progress payment"
when used in s 8 and other parts of the Act should therefore
be given the meaning that they have under the construction
contract. That accords with the structuof the Act itself,

which generally leaves it to the construction contract to
define the rights of the parties but makes "default provisions”
to fill in the contractual gaps (see Second Reading Speech, at
1013). It also accords with the stated objecthaf Act. If the

Act was intended to apply in the case of the final payment on
practical completion, it would have been a simple matter for
the drafter of the statement of the object of the Actin s 3 (1)
to refer to the entitlement to receive all paymenits dnder

the construction contract, rather than only "specified
progress payments". The Minister's concern with the-cash
flow of subcontractors (Second Reading Speech, at 1012 and
1013) also suggests that attention was focused on progress
payments rathetan the final balancing of account between
the contracting parties.

38

Section 13 (1) confers the right to serve a payment claim on
"a person who is entitled to a progress payment under a
construction contract". In view of my construction of the
words "gogress payment”, the defendant did not have the
statutory right to serve a payment claim under s 13 in this
case. Consequently, the provisions of the Act for the plaintiff
to reply by providing a payment schedule (s 14 (1)) and for
the amount of the claito be recoverable as a debt due by
the plaintiff if, as in fact happened, no payment schedule was
provided (ss 14 (4) and 15), have no application to the
present case.

39

It follows that, in my view, the Act does not give the
defendant the entitlemert tecover the amount demanded in
the "Final Account" of 14 March 2001 regardless of any
genuine dispute or offsetting claim. ¢éé.

The New South Wales legislation has since been amended, though the
Victorian legislation has not, to date, addressed thidicudlify.
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This defence was also enough to defeat an Application for Summary
Judgment before the Hon Mr Justice Gillard in the Victorian Supreme
Court in December 2063

Other (Unsuccessful) Defences

There have been a number of recent cases in New Béalts where

the principal has attempted, unsuccessfully, to avoid making payment
for the full amount of the payment claim, where, for whatever reason,
it had failed to deliver a payment schedule at all, within the 10
business days. (The New South Walaggidiation has differences to
the Victorian legislation, but the cases are still instructive.)

In each of these cases, the principal raised technical defences. In each
instance, those technical defences failed. The court, each time, held
that the Act did hve the effect of compelling the principal to pay the

full amount of the payment claim, despite the principal disputing that
this was owing under the relevant contract.

For example, inBeckhaus v Brewarrina Council [2002] NSWSC

960 (18 October 2002), thdaintiff was a builder, carrying out, for

the defendant, construction of levees and associated works. The
contract incorporated AS 212092. On 27 March 2002 the plaintiff
issued progress claim number 6 pursuant to the contract. The contract
required thesuperintendent to assess that claim within 14 days and
issue a payment certificate stating the amount of the payment which in
the opinion of the superintendent was to be paid by the principal to the
contractor or by the contractor to the principal. Tha plnt i f f 6 s
progress claim was for an amount of $465,437.25 and the
superintendent assessed the amount of the claim (out of time) at nil.. A
progress claim was submitted on 26 April 2002 (claim number 7) in a
covering letter expressed to be a claim underciwract and also
carrying an endorsement required by Bwlding and Construction
Industry Security of Payments At999. The superintendent issued a
payment certificate in respect of progress claim number 7 on 28 May
2002 assessing a nil payment.

The defences to payment raised by the defendant were:
(i) the progress claim was not supported by such information as the
Superintendent reasonably required, and therefore no entitlement to
payment arose under clause 42.1;

(i) the progress claim was not maeconformity with the contract
because such claims could only be made monthly, whereas this claim
was not;

(iii) no contractual entittement arose in the absence of a statutory
declaration required by clause 43;

(iv) most of the items comprising the claihmd previously been
claimed in progress claim no. 6, and rejected by the Superintendent;

13 Supreme Court Action No 8659/2003, unreported, 12 December 2003.
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(v) the progress claim was ambiguous, uncertain and of no effect by
reason of the endorsement thereon of
under the Building and Consttimn Industry Security of Payments

Act 2002

His Honour (Acting Justice Macready) observed that the contractual

position did not prevent the operation of the Act, and, further, that the
partiesd respective rights wemder t he
statutory process (in effect, the payment was no more than a payment

on account).

The NSW Supreme Court rejected each of these defences, and ordered
the defendant to pay the whole amount of the payment claim.

11.4 THE ADJUDICATION PRO CESS

Where thecontractor disputes the amounts contained in a payment
schedule, he may lodge an adjudication application with an agreed
adjudicator or an Authorised Nominating Authority (ANA) within 5
business days of receiving the paymenesiite.

The adjudication agigation should include:

A a copy of the contract

a copy of the payment claim

a copy of the payment schedule

submissions in relation to the adjudication application

any other relevant documents (eg invoices from suppliers,
measurements, test results, quaisgurance certificates,
statutory declarations, proof of insurance, legal advices and
expert reports, é.)

> > > >

The adjudicator isxominated by an authorised nominating authority
(ANA).

Within 4 business days of the application, the adjudicator must notify
both parties that he is willing to adjudicate.

Within 2 business days of receiving notice of acceptance from the
adjudicator, the principal may make submissions to the adjudicator.

Within 10 business days of notifying his agreement to adjudicate, the
adjudicator must determine the dispute. (The 10 business days may be
extended by agreement.)

The adjudicator may:

e only refer to the written submissions
e inspect work

e call a conference

The adjudicator may not:
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e hear witnesses or conduct arbitration
e consideldate documents

The adjudicator decides the amount that is to be paid under the
Contract. If the adjudicator determines that the principal is to pay the
contractor, the principal must pay the amodetiermined

The parties pay the adjudicator equallyeTddjudicator may vary this
if he decides that either the claim for payment or the reasons for not
paying are wholly unfounded.

The detailed referral process is set out in section218f the Act.
Preparation for an Adjudication: Submissions

The dags are extremely tight once the payment schedule is referred to
adjudication by the Contractor.

The adjudication application is submitted by the contractor, and then:
4 business days: adjudicator notifies willing to adjudicate

2 business days: principalakes submissions to the adjudicator

10 business days (of notifying agreement to adjudicate):
adjudicator determines the dispute

> >

The contractor, in making the adjudication application, might include

any or all of the following:

A copy of relevantdjudication materials (contract, payment claim,
payment schedule)

A submissions in support of contractords claim
A other relevant documents (eg invoices from suppliers,
measurements, test results, quality assurance certificates, statutory
declarations, proodf insurance, legal advices and expert reports,
é€.)
The principal, in responding t o t he contractor 6s
application, might include any or all of the following:
A submissions in support of principalés arguments

A other relevant documents

The Act pravides that the adjudicator mapnly refer to the written
submissions, inspect work, and/or call a conference (all within 10
business days). It seems to me, given that the task will usually be
detailed, complex, yet fast, that the adjudicator will nearagé call

a conference, probably immediately after receiving
submissions (in fact, this is likely to be included in the notice advising
that he is willing to adjudicate)'here are limits on the submissions
that may be put before the adjodior by the parties. The Victorian
courts have been more willing to allow wider submissions, than in
NSW, due to slight differences in the language of the Act. Ultimately,
the courts have imposed natural justice protections to ensure that
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parties have ltha reasonable opportunity to address the submissions
made against them.

Generally, the contractor should, therefore, have incluiedhe
payment claim (because it will be extremely likely that he will be
unable to amend the payment claim for the pupad the
adjudication), all items claimed, including, for example, items
comprising:

e directcosts(egssbont ractors , suppliers, equipment, | abour

e job-related overheads (eg site shed hire, supervisor salaries, site
security, electricity and otheservices, crane usage, ..)

e nonjob related overheads (share of organisatiite overheads

which should be allocated to each claim on a particular pr&ject)

loss of productivity®

In fact, the adjudication task is complex, and must be performed
quickly. It seems to me that the parties, as has occurred over the years
in relation to commercial arbitrations, will, ultimately, prefer to agree
on the choice of adjudicator (particularly, for example, where
adjudications occur more than once on particular prgjects

Within 10 business days (this can be extended by agreement, |
anticipate, however, that contractors would usually insist that the
adjudication be limited to the 10 business days), the adjudicator is to
decide the amount that is to be paid under thetr@on In fact, this is
likely to be a substantive task (to be decided on both construction and
legal bases, without witness evidence, based on the written
submissions). Further, the decision is only as to the amount to be paid
on accountie the partiesauld still, if they chos®, take their dispute

to court or arbitration, or other dispute resolution processes under the
Contract.

It seems to me that, in practice, the
likely to be (deliberately) only as accurate and cahpnsive as the

time and procedures allow. (This, in fact, seems to be the intention of

the legislation, namely fair and prompt payment, while still reserving

the partiesd rights under the Contract.

Review of Adjudication Decisions by the Courts

The adjdication process has been reviewed several times in the NSW
Supreme Court: (for exampl&lusico v Davenpor{2003] NSWSC
977, Brodyn Pty Ltd v Davenporf2003] NSWSC 1019 Abacus
Funds Management Ltd v Davenpf003] NSWSC 102,/Multiplex
Constructiors Pty Ltd v Luiken$2003] NSWSC 1140Transgrid v

adjudicator 6s

[

“Theame d ments introduced by the 2006 Bill expressly exclude certain

“®Again, the 2006 amendments expressly excluded

certain types of

%je, if the contractor believetthat the amount adjudicated was so far below the proper amount, or if the principal believed that the

amount adjudicated was so far above the proper
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Walter Construction Group Ltd2004] NSWSC 21 Transgrid v
Siemens Lt¢2004] NSWSC 87Paynter Dixon Constructions Pty Ltd
vJF & C G Tilston Pty Ltd2004] NSWSC 8h A discussion of these
cases is beyond this note. In brief, the Supreme Court will, if it
believes the adjudicator has gone wrong, review his determination.

The NSW Supreme Court has held that (in relation to similar sections)
the adjudtator does not have the power to consider materials supplied
by a claimant in its adjudication application whigh outside (ie fall
outside the ambit or scope of) the materiatich were provided in

the payment claim.

In John Holland Pty Limited v Cardno MBK (NSW) Pty Limited

& Ors [2004] NSWSC 258 (20 April 2004 Einstein J set aside the

Adjuicatordés determination on the basis that t he
the adjudicator went beyond the material contained in the payment

claim. His Honour reasoned:

14 Some attention has been given in the authorities to the
content of payment claims, usually at the same time as
dealing with the content of the payment schedule. Hence
McDougall J observed in Multiplex Constructions v Luikens,
op cit, at [76]:

i A p a glameand a payment schedule are, in many

cases, given and received by parties who are experienced in

the building industry and are familiar with the particular

building contract, the history of construction of the project

and the broad issues which hgw®duced the dispute as to

the claimantds payment c¢claim. A payment claim
payment schedule must be produced quickly; much that is

contained therein in an abbreviated form which would be

meaningless to the uninformed reader will be understood

readily by the parties themselves. A payment claim and a

payment schedule should not, therefore, be required to be as

precise and as particularised as a pleading in the Supreme

Court. Nevertheless, precision and particularity must be

required to a degree reasonaldyfficient to apprise the

parties of the real i ssues in dispute.o

18 As will be seen from what follows below, my own view is
that one commences with identifying what the statutory
scheme puts forward as constituting a payment claim. A
payment claim cledy is a claim to an entitlement to be paid

a progress payment. The whole notion of a payment claim, it
seems to me, requires as an essential condition thereof that
the document by which the payment claim is put forward,
include, whether in shorthand or langhand and whether by
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one means or another, sufficient information to identify what
the claim is.

eeeeeeeece

whilst it is not permissible to constrgection 13as

providing that in order to be a valid payment claim, such a
claim must do more than satisfy the requirements stipulated
for by subsection Za), (b) and (c), the consequence to a
claimant which does not include sufficient detail of that claim
to be in a position to permit the respondent to meaningfully
verify or reject the claim, may indeed be to abort any
determination.

24 The matter may st be analysed by reference to the
power of an adjudicator. An adjudicator does not have the
power to consider materials supplied by a claimant in its
adjudication application which go outside [ie fall outside the
ambit or scope of] the materials which weesrovided in the
payment claim, for the reason that the adjudicator only has
power to make a determination based upon:

- The payment claim [together with the claimant's
submissions (and relevant documentation) in the
adjudication application, which subgssions have to have
been Huly made by the claimant in support of the (payment)
claim": seesection 222) (c)].

- The payment schedule (if any) [together with the
respondents submissions (and relevant documentation) in the
adjudication response, which submissions have to have been
fiduly made by the respondent in support of the (payment)

s ¢ h e d u Isextipn 222) @R.

New contractual basis

29 The first situation seems to me to generally be quite plain.
The abortive adjudication determination likely to result from
the advancing [, within the adjudication application] of a
newcontractual basis for a payment claim, has already been
explained.

Supporting documentation

30 The deploying for the first time in the adjudication
application, of supporting documentation will require careful
attention and becomes a matter of degree cetdil.

However in the main | do not see that a respondent which, by
reason of insufficient information supplied with the payment
claim, is unable to verify that claim, and says as much in the
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payment schedule [only later to receive as part of the
adjudication application, the supporting documentation
which should have been earlier supplied in order to permit a
meaningful payment schedule response], will be otherwise
than barred bysection 202B) from including in its
adjudication response reasons for withholding payment
arising by reference to the later supporting documentation. It
could not be said that those reasons were already included in
the payment schedule pided to the claimant. A complaint
about inability to verify a claim because of insufficient
information is not synonymous with reasons for dealing with
a properly supported claim.

In Broad Construction Services (NSW) Pty Limited v Michael
Vadasz [2008] NSWSC 1057, Broad Construction Services (NSW)

Pty Ltd (At he Pl aintiffod) entered into a subcontr ac
defendant Mi chael Vadasz trading as Australasian Pi
Defendant o) whereby the Defendant would desighn, supp
certain pi ng wor ks. The Plaintiff asserted that the adj

determination was void because it denied it natural justice or, failed to

exercise the powers given to him under the Act in good faith; on the

basis that the adjudicator refused to consider a dewitsad report, as

a ground for rejecting the payment claim. The adjudicator took the

view that he could not consider the geotechnical report because it
advanced reasons for withholding payment that had not been included

in the Pl ainti fThéGourpfaundrthatrwhetherche e dul e .
geotechnical report went beyond t he submi ssions fi d
because the reasons advanced forpeyment outlined in the report

were outside the ambit of the payment schedule, was a matter for the
adjudicator to determineMcDougall J referred to the Court of
Appeal 6s dbencHollnddty Ltd w Roads and Traffic

Authority of New South Wales(2007) 23 BCL 205:

the false premise is that the scope of the payment schedule

and the identificatieon bygf tdrebmi ssions Aduly mad
respondent in support of the schedule are matters to be

objectively determined by this court. In my view they are

not: they are matters to'be determined by the ad]j

ASo |l ong as it is part of the function of the ad]j
determinesuch matters and so long as it is within the power

of the adjudicator to act in accordance with his own

determination, even if a court might have reached a different

conclusion, there is no basis for saying that the adjudication

was inmvalid.o

17at 26
18at 27
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