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1. PRE-CONTRACT PREPARATION  

 

1.1 STANDARD FORM CONTRACTS  
 

There are many standard form General Conditions of Contract available 

for use on construction projects in Australia. 

 

AS2124-1992 is the widely-used Standards Association of Australia 

produced General Conditions of Contract for construction projects. (In 

fact, Standards Association of Australia regard this form, and its hybrid 

variants, as ñsupersededò. Standards Association of Australia 

recommend the later documents, AS4000-1997, and its hybrid variants. 

In my view, those later forms still have not achieved wide acceptance. 

For that reason, this guide refers, throughout, by way of example, to the 

AS2124-1992 forms.) 

 

This standard form was first published in 1952 (originally known as 

CA24).  Since that time it has been reproduced in several editions, 

changing its designation in 1978 to AS2124.  AS2124 was revised in 

1978, 1981, 1986 and 1992. 

 

The Standards Association of Australia has, over several editions, hoped 

to encourage universal use of AS2124 on engineering projects.  In 

particular, in the 1986 revision, and again in the 1992 revision, SAA 

hoped to discourage the use of the alternative NPWC3-1981 General 

Conditions of Contract by the public sector in favour of AS2124.  (In 

the 1986 revision, therefore, many of the features of NPWC3-1981 were 

incorporated.)  

 

AS2124-1992 is the genesis of several hybrid versions of General 

Conditions of Contract, in particular: 

 

AS2124-1992 Construction Works 

AS2545-1987 Sub-Contract 

AS2987-1987 Equipment Supply and Installation 

AS3556-1987  Supply 

AS4300-1995 Design & Construct 

AS4305-1996 Minor Works  

 

There are, however, a number of unfortunate drafting errors in the 1992 

revision of the document, attributable no doubt to the committee process 

of revision, which would need to be remedied before the document is 

suitable for use on major engineering projects.  

 

 In brief, those drafting flaws include: 

 

(i) the document, in its treatment of Bills of Quantities, places the 

risk of pricing the works with the Principal rather than the 

Contractor (contrary to the recommendations contained in "No 

Dispute" which recommended the reverse); 

 

(ii)  uncertain risk allocation in a number of important areas (e.g. 

default of selected Sub-contractors); 

 

(iii)  inadequate security/retention provisions, which disentitle the 

Principal from access to security or retention in the event of 
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defective work removing the commercial equivalence of bank 

guarantees to cash; 

 

(iv) no provision of collateral contracts within the document (perhaps 

this is a reflection of the failure of the committee to follow the 

commercial trends); 

 

(v) complex logical difficulties relating to the conflicting roles of the 

Superintendent (as between his role as agent for the Principal and 

as an independent certifier); 

 

(vi) the document does not include an acceleration clause; 

 

(vii)  the latent conditions clause is a subjective test likely to favour 

inexperienced Contractors; 

 

(viii)  the extension of time clause has a number of logical and 

commercial difficulties; 

 

(ix) the certificate of progress payments by the Superintendent 

requires the Superintendent to certify for claims, which may 

involve a legal judgment, and for claims, which may arise out of 

his own error, which are likely to result in challenges to the 

certificate by the Contractor; 

 

(x) the dispute resolution clause does not constitute a binding 

arbitration agreement. 

 

It seems that, irrespective of the worthy aims of Standards Association 

of Australia, the document is certain to be substantially amended by 

private sector Principals prior to use on major projects, or not used at 

all. 

 

AS4000-1997 is the current version of the Standards Association of 

Australia General Conditions of Contract for Construction. AS4000-

1997 has (theoretically) superseded AS2124-1992 as the Standards 

Association of Australia produced General Conditions of Contract for 

construction projects. AS4000-1997 (like its predecessor) has spawned 

hydrid versions, in particular: 

 

AS4000-1997 Construction Works 

AS4902-2000 Design & Construct 

AS4903-2000 Subcontract Design & Construct 

AS4905-2002 Minor Works (Principal administered) 

AS4906-2002 Minor Works (Supt administered) 

AS4910-2002 Equipment Supply with Installation 

AS4911-2002 Equipment Supply without Installation 

AS4912-2002 Periodic Supply of Goods 

AS4920-2002 Asset Maintenance Services 

 

In time, it seems likely that AS4000-1997 will achieve wider use, 

though it does not seem to have been universally adopted to date.  

 

  

1.2 TYPES OF CONTRACT 
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There are a range of contract types which may be attractive on a 

particular project. 

 

The choice of a particular style of project delivery system will depend 

on many factors, for example: 

 ease of design (buildings vs complex engineering projects); 

 desire for design flexibility during construction; 

 availability of suitable contractors/project managers, and balance 

sheets of such contractors; 

 political considerations; 

 budget constraints vs performance of completed project. 

 

On major public sector projects, the use of standard form fixed-price 

contracts would be more prevalent than  on similar scale private sector 

projects (though, in contrast, BOT projects are essentially public sector 

projects delivered by the private sector). 

 

This Section is intended to consider different types of project delivery 

systems as follows: 

 

1. Fixed Price Contracts 
 

The traditional form of construction contract has been a fixed price 

contract. 

 

The general operation of this type of contract requires the 

Contractor to tender on, and then take the risk in relation to, the 

price of the works. The Contractor, irrespective of the actual cost of 

the works, will be entitled to be paid no more than and no less than 

the Contract Sum, as agreed between the parties prior to 

commencing the works. 

 

In fact, for a number of reasons which are discussed elsewhere in 

this and related Sections, a fixed price contract is rarely performed 

for exactly the amount of the originally agreed Contract Sum.  For 

example, if the Principal delays the Contractor in obtaining the site, 

the contract would usually provide for an increase in the Contract 

Sum. 

 

The critical characteristic, however, of a fixed price contract, is that 

the Contractor takes the risk as to the ultimate price, and that the 

parties agree to pay the Contract Sum (as adjusted pursuant to the 

provisions of the Contract). 

 

2. Cost Plus 
 

The critical characteristic of the cost plus contract is that there is no 

risk, as to cost, borne by the Contractor.   

 

The Contractor and the Principal agree, at the time entering into the 

Contract, that the Contractor will perform the works, and that the 

Principal will pay for those works, on the basis of the actual cost of 

the Works to the Contractor, plus an agreed fee, usually an agreed 

percentage of that sum (or some other agreed incentive over and 

above the actual cost of the works). 
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A cost plus contract is, therefore, risk-free, as to cost, for the 

Contractor.   

 

This does not mean, however, that the Contractor is entitled to 

charge whatever he likes.  The Contract will usually provide that 

the Contractor has to verify and/or justify the cost of the works to 

be charged under the Contract.  Further, one could envisage 

circumstances where, through negligence by the Contractor or some 

other reason, the Contractor would not be entitled to recover the 

full cost of those works. 

 

There are flexibility reasons why such an arrangement may be 

attractive from time to time for a Principal.   

 

For example, the Principal might have a strict budget to comply 

with, and may be in a position of being able to increase or reduce 

the Works as they are performed (for example, by deleting or 

adding parts of the Works, or by increasing or decreasing the 

quality of the selected materials) to ensure that the final cost of the 

Works remains within that strict budget.  (In theory, this should be 

equally possible under a fixed-price contract.  For the reasons 

referred to above, however, in certain instances the Contract Sum 

being able to be adjusted, a Cost Plus Contract, where the Works 

themselves are able to be changed during construction, might, 

conceivably, provide a more convenient method of ensuring that 

the cost stays within particular limits, albeit that the Works to be 

performed may change from that which was originally proposed.) 

 

The nature of cost-plus contracting, therefore, is that the Contractor 

agrees to perform the works but that the risk as to the final cost of 

those works is borne by the Principal, not the Contractor (the 

reverse of the position under the fixed price contract). 

 

3. Design & Construct Contract/Design Build Operate Contracts 
 

A design & construct contract requires the Contractor to tender on 

the works described in the Design Brief (prepared by the Principal), 

and tender not only for the construction of the works described in 

that Design Brief, but also for the completion of the detailed design, 

consistent with that Design Brief. 

 

There are a number of construction reasons which suggest that the 

design & construct method of contracting has the potential to 

reduce the overall cost of construction to the Principal.   

 

The nature of this type of contract is such that the Principal is able 

to enjoy the advantages of design efficiencies which Contractors, 

through their contracting experience, may be able to incorporate 

into the design of the works, which may have the effect of reducing 

construction cost (this is discussed further below). 

 

The Principal is still required to adequately specify (in the Design 

Brief) the works to be completed for the Contract Sum.  The degree 

to which that work is specified, however, is less than that which 

would occur under a construction only contract.  The accuracy of 

the Design Brief (which, again, is discussed further below), is 
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critical to the Principal being able to rely on the design & construct 

contract. 

 

4. Project Management Agreement 
 

A project management agreement is one in which the Principal 

contracts, not with a Contractor who would perform the 

construction (or the design and construction) works, but with a 

person who would manage the project on behalf of the Principal, 

whether by performing the works in part or wholly himself, or by 

contracting out part or all of the works on behalf of the Principal, or 

a combination of all of the above. 

 

There is an infinite variety of possible project management contract 

types (these are discussed further below).   

 

The nature of a project management agreement, however, is that the 

Principal engages a person to manage the project on its behalf, 

rather than engaging a Contractor to construct the Works. The 

functions typically performed by a Project Manager, therefore, are 

usually more extensive than those which might be performed by a 

Contractor.  Further, the risks borne by a project manager, under a 

project management agreement, are typically less than, or at least 

different to, those borne by a Contractor. 

 

The types of functions performed by a project manager, pursuant to 

a project management agreement, typically include the design, or 

procurement of the design on behalf of the Principal, the 

construction or procurement of the construction on behalf of the 

Principal, and, in particular instances, other activities including, for 

example, site selection, site acquisition, permit approvals, 

advertising of the project, leasing or pre-leasing of the project, 

and/or other activities which might otherwise need to be performed 

by the Principal. 

 

The essential feature of the project management agreement is that 

the works to be performed pursuant to the agreement are the 

necessary management services rather than the contract 

construction works. 

 

5. Construction Management Agreement 
 

A construction management agreement is similar in most respects 

to a project management agreement, except that, typically, the 

services to be provided by the Construction Manager are restricted 

to construction activities only (rather than, for example, design 

activities, site acquisition, leasing activities...). 

 

Accordingly, construction management agreements are, typically, 

similar in structure to project management agreements.   

 

The substantive functions to be performed by construction 

management, typically, include engaging trade contractors on 

behalf of the Principal, and potentially, the provision of 

preliminaries for those trade contractors. 
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6. Managing Contractor Contract 
 

The Managing Contractor might be characterised as a hybrid of a 

project management/cost-plus/fixed price contract.   

 

Typically the features of such a contract would include: 

 the Managing Contractor contracts with the Principal to 

manage the construction of the works on behalf of the Principal 

 the Managing Contractor contracts with the Principal to 

provide, at a fixed price, or alternatively at a percentage of the 

total contract price, certain aspects of the works (for example, 

the preliminaries, including crane hire, site sheds, supervision 

services...) 

 the Managing Contractor may perform all or part of the design 

services for the Principal 

 the Managing Contractor will arrange the trade packages, 

tender and enter into the trade contracts on behalf of the 

Principal and, potentially, itself perform some of the trade 

contract works 

 the Managing Contractor will perform the usual supervision, 

reporting activities required on the project to keep the Principal 

informed of the progress of the works. 

 

The attraction of the Managing Contractor type of contract is its 

flexibility and the skills which the Managing Contractor may be 

able to bring to the project, to assist the Principal. 

 

7. Warranted Maximum Price Contract  
 

A Warranted Maximum Price Contract is, in substance, a cost-plus 

contract between the Principal and the Contractor, which, in turn, is 

subject to an upper limit (the Warranted Maximum Price), above 

which, subject to certain conditions, some of which are discussed 

below, the Contractor will bear the risk as to costs. 

 

Under a Warranted Maximum Price contract, the Contractor is to be 

paid on a cost-plus basis up to a certain limit.  Over and above that 

limit, the Contractor is not entitled to any further payment.  That 

limit, however, as in the case of the Contract Sum under a Fixed 

Price Contract, is subject to adjustment in certain circumstances 

(for example, where the Principal varies the works, or where the 

Principal causes delay and/or additional cost to the Contractor). 

 

The benefit of the Warranted Maximum Price contract is in giving 

some upper limit degree of comfort as to the total cost of works, 

provided those works are adequately  described as to scope, yet 

allow the parties to enter into the contract on a cost-plus basis 

where that is an appropriate vehicle for them (this is discussed 

further below). 

 

8. Build Own Operate Transfer (BOOT) / PPP Project 
 

In recent years, in Australia, there have been a substantial number 

of major construction projects which have been performed using 

the BOOT, or BOT vehicle. This type of project is more usually 

called, now, a PPP or Public/Private participation project. 
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The basic structure of a BOOT project is that the Contractor agrees 

with the Principal not only to build the project but to arrange 

finance for the project, and then, using that finance, to build the 

project, to own the project for a limited period, to operate the 

project throughout that period, and then, at the end of that period, to 

transfer the project to the Principal. 

 

Typically, this style of structure is employed on public 

infrastructure projects where, but for the intervention of private 

sector financing, the project might not proceed. 

 

Choice of Project Delivery System 

 

The choice of any particular project delivery system is made at the 

commencement of the project.  Historically, however, little, or 

inadequate, consideration is given to the many types of possible contract 

structures available for any particular project. 

 

In fact, there is an unlimited number of potential project delivery 

systems based on the above, or a combination of any or all of the above, 

which might be suitable to any particular project. 

 

The choice will usually depend on factors such as: 

 the need for strict cost control; 

 the need for flexibility in what is to be constructed throughout the 

construction period; 

 the complexity of what is to be constructed; 

 the inhouse resources of the Principal; 

 the expertise of the likely tenderers; 

 particular budget constraints; 

 financing considerations. 

 

 

1.3 FIXED -PRICE vs COST-PLUS CONTRACTING  

 

Fixed Price? 
 

In theory, a Fixed Price Contract is one in which the Principal contracts 

with the Contractor to perform agreed works for a fixed price. 

 

Accordingly, irrespective of whether the works actually cost more or 

less than the agreed Contract Sum, the Contractor is entitled to receive 

no more than and no less than the Contract Sum at the end of the works. 

 

In practice, however, there are a number of ways in which the Contract 

Sum can (and usually does) alter during the period of construction on 

the works, including, for example: 

 

1. the Principal failing to deliver the site to the Contractor on time; 

 

2. the Principal failing to deliver exclusive access of the site to the 

Contractor at the agreed time; 
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3. the Principal failing to provide the detailed contract drawings 

and/or specifications required of the Principal under the Contractor 

by the agreed time; 

 

4. the drawings and/or specifications provided by the Principal having 

errors or omissions or being incomplete; 

 

5. the site having characteristics different from that which was 

described in the tender documents; 

 

6. material to be dealt with on the site being different from that which 

was anticipated under the tender documents; 

 

7. other reasons pursuant to which the Contractor would reasonably be 

entitled to claim more or less than the Contract Sum on the basis 

that the works as ultimately performed were different to those 

works which were described in the tender documents. 

 

In fact, as a matter of practice, a Fixed Price Contract is rarely 

performed for the exact amount of the original  Contract Sum.  This is 

not surprising when one considers the nature of a construction contract 

(in comparison, for example, with a Contract of Sale for land).  The 

nature of a construction contract is such that works as generally 

described in detailed and complex contract documents are to be 

performed over an extended period of time, subject to a large number of 

variable conditions, which the parties need to anticipate and which may 

bear on the actual cost of construction. 

 

Turnkey Contracts 

 

The Fixed Price Contract is different to a true ñturnkeyò contract. 

 

(Unhappily, the word ñturnkeyò is often used interchangeably with 

ñfixed price contractò, or what are in fact fixed price contracts are 

wrongly called ñturnkeyò contracts on particular projects, thereby 

giving rise to the confusion.) 

 

A turnkey contract is one in which the Principal and the Contractor 

agree on a fixed Contract Sum to be paid upon completion of the works 

to a particular standard and/or performance criteria, and in relation to 

which the Principal does not participate in any way in the actual 

performance of the works but, at the end of the works, is invited to 

inspect the works and, subject to the works being adequately 

constructed and performing to the requisite criteria, the Principal then 

paying the full amount of the Contract Sum and taking over the works.  

(The Principal is said to simply hand over the cheque, turn the key and 

commence operation.) 

 

In a fixed price contract, by comparison, the Contract Sum is adjusted 

throughout the contract period, (for the reasons set out above). 

 

A true turnkey contract, therefore, is more akin to a purchase contract 

than to a construction contract. 

 

Cost Control of Cost-Plus Contracts 
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The Principal may impose a number of cost controls in a cost-plus 

contract. 

 

Capping 

 

For example, there may be an overall cap on the Maximum Price 

(usually referred to as a Warranted Maximum Price Contract), subject to 

the following: 

 

 the Warranted Maximum Price is subject to the scope of the Works 

being adequately described; 

 

 the Warranted Maximum Price as adjustable, just as the Contract 

Sum is adjustable under a fixed price contract. 

 

Trade Contracts 

 

Alternatively, the Contractor, though himself on a cost-plus basis, may 

be required to procure all or an agreed part of the works through fixed 

price trade contracts, each of which is to be vetted and approved by the 

Principal. 

 

The Principal would, with the assistance of the Project Manager, 

negotiate and enter into prime contracts with the proposed trade 

contractors, the technology providers, and other major contractors as are 

identified at the time of allocating work/supply contracts between the 

prime contractors. 

 

This structure has been successfully used on a number of major projects 

around Australia.. 

 

Wherever this project structure has been successful, however, the 

Principal has been protected from the possibility of unlimited cost 

overruns by incorporating all of the work (say, 85% of the work) in 

fixed price trade contracts.  The Principal enters into a cost-plus contract 

with the prime contractor, the work is then contracted out by the prime 

contractor on a fixed price basis, the prime contractor being entitled to 

cost-plus reimbursement by the Principal for those trade contract prices.  

Effectively, therefore, the Principal has the benefit of fixed price 

contracting. 

 

Features of the Trade Contracts 
 

The Contractor would be required to perform the works within a 

number of trade contracts. 

 

There are a number of contractual protections (for the Principal) which 

should be incorporated into those trade contracts to ensure the time/cost 

targets are ultimately met on the project: 

 

a) the trade contracts should be fixed price; 

 

b) the terms of the trade contracts, generally, should be agreed between 

the Principal and the Contractor; 
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c) the trade contracts should be put out to open tender; 

 

d) there should be an approval process whereby the Principal may 

review the proposed tender process, and shall have final approval of 

any particular trade contract (subject to, if necessary, such trade 

contracts having a value above a minimum trade contract value); 

 

e) the trade contracts should provide adequate security for the 

performance of the contract, and provisions for liquidated damages 

(in respect of both, later completion and underperformance) 

sufficient to compensate the Principal for its losses if necessary. 

 

Subject to these protections, the Principal would have effective 

contractual remedies in respect of the works, should there be a failure to 

perform in accordance with the targets ultimately developed between 

the Principal and the Contractor. 

 

Incentive Provisions 

 

Finally, the cost-plus contract would preferably include a regime of 

bonuses and penalties, and potentially a cap on the total cost, all of 

which would be subject to the Program. The bonus/penalty targets 

would be developed by the Principal, assisted in some instances by the 

Contractor, and incorporated into the cost-plus contract. 
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2. DESIGN & CONSTRUCT CONTRACTS  

 

2.1 IMPORTANCE OF DESIGN  BRIEF  
 

The Design Brief is a document which is attached to the Design & 

Construct Contract.  That document describes the works which are to 

be constructed for the Contract Sum.   

 

The design brief is a technical document which includes some or all 

of the following: 

 

(a) schematic drawings of the proposal; 

 

(b) general specifications of the proposal and performance 

criteria for the works when complete; 

 

(c) site information; 

 

(d) any other technical details which impinge on the Works 

which are to be constructed. 

 

The preparation of the Design Brief is a matter for the Principal.  

Usually that function will be performed by the Principal's design 

consultants.  The Design Brief is not intended to be a detailed design, 

merely that it is sufficiently detailed to express exactly what it is that 

is to be designed and constructed by the Design & Construct 

Contractor. 

 

The Design & Construct Contract obliges the Design & Construct 

Contractor to produce a detailed design, to comply with the 

requirements expressed in the Design Brief, and to obtain the 

approval of the Principal (usually the Principal's design consultants 

who prepared the Design Brief) prior to commencing construction.  

Claims usually arise, at this point, between the Principal (on the basis 

that the detailed design, as produced, is low quality, or does not 

adequately perform the function which is described in the design 

brief) and the Contractor.  It is critical, therefore, for the Design Brief 

to be adequate in describing the works which are to be constructed 

and the functions which they are to perform. 

 

The types of documents/technical information which might be 

expected on a civil engineering project would include any or all of 

the following: 

 

 site information 

 

 demographic information 

 

 civil engineering quality/quantity inputs 

 

 preferred (or permitted) treatment methods 

 

 output criteria    

 

The information to be included may seem, at first glance, to be 

reducing the design input which was being hoped for from the design 

and construct contractor. The level of information provided to, and 

restrictions placed upon, will vary depending on the project. There 

will always be a minimum level of specification which will be 

necessary from, and in fact should be desired by, the Principal. 
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Further, in some cases, there will be political restraints on a 

particular project. 

 

Such matters are, contractually, necessary to be included in the 

Design Brief. 

 

  

2.2 REASONS FOR DESIGN & CONSTRUCT CHOICE 

 

"Buildability"  
 

The primary advantage of a design and construct contract is that it 

allows the construction contractor to bring his construction expertise 

into the design process, and thereby reduce the cost of construction. 

 

There is a view that the ability of the construction contractor to 

design the works with the convenience of construction in mind will 

result in cost savings to the Principal at the time of tender. 

 

The design and construction contractor is able, in producing the 

detailed design, to incorporate certain design criteria which may suit 

the contractor for ease of construction.  Accordingly, the tender price 

is likely to be lower (taking into account the cost of the actual design 

work) than where a Construction Contractor was pricing works 

which had been designed by others, with no regard to the 

"buildability" of that design. 

 

It is yet to be seen whether this will be true in the civil engineering 

sector. It would have little relevance, for example, if the design 

complexities  mean that construction contractors simply engage or 

joint venture with pure design professionals. 

 

Further, the capacity of any contractor to incorporate notions of 

"buildability" into a particular project design is directly related to his 

previous experience in design and construction.  

 

Perhaps, therefore, we will now see the arrival of experienced large 

Australian and international contractors at the same time as more 

complex project delivery systems. 

 

The incorporation of construction expertise in the design process is 

certain, it seems to me, to result in substantially more efficient 

designs and lower tender prices. 

 

 

Single Point of Responsibility 
 

There are a number of potential situations in traditional style 

contracts where the boundaries of the responsibility of the designer 

for design and the construction contractor for construction may 

become unclear.  

 

There is potential for dispute as to responsibility, where the works as 

constructed fail to perform in accordance with the specifications (for 

example, leaking, cracking, discolouration ...).  In such instances, the 

Construction Contractor might assert that the problems are a design 

flaw, whereas the designer might assert that the design was adequate 

but the works as constructed did not comply with that design.  Where 

the Contractor has responsibility for both the design and 

construction, this problem does not arise. 
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There are several such potential areas of overlapping responsibility. 

For example: 

  

 claims sometimes arise in traditional contracts (where the 

detailed design has been performed by the Principal prior to 

entering into the Contract) where the Contractor is asserting that 

the design cannot (or cannot conveniently) be constructed; 

 

 where the Works, as constructed, do not perform the required 

function in accordance with the specifications, and/or are 

defective, a difficulty sometime arises where the Contractor is 

asserting that the problem is a design fault, and the designer is 

asserting that the problem is a construction fault; 

 

 claims sometimes arise where the construction contractor is 

delayed by the designer during the construction phase (for 

example, in waiting for asserted errors or ambiguities in the 

design documents to be resolved). 

 

In each of those instances, the Principal would be faced with the 

designer and the construction contractor blaming each other and 

denying liability to the Principal. 

 

Contractors often assert that the Principal and/or the Principal's 

design consultants have failed to take into account whether or not the 

works as designed by the Principal are able to be built, and whether 

construction cost savings could have been achieved if the design 

were other than as produced at the time of tender. 

 

Usually such claims do not arise until after the execution of the 

Construction Contract (because they were not perceived until that 

time). 

 

Where the Design & Construct Contractor has responsibility to 

produce the detailed design, this type of claim will not arise.   

 

Perceived fast tracking 
 

There is a view that a Design & Construct Contract increases the 

possibility for "fast tracking" of the Project. 

 

Some minor improvements in the programming of capital works can 

often be achieved through the Design & Construct model. The pre-

tender phase is likely to be shorter than for a traditional contract 

(because it is only necessary to prepare the Design Brief, rather than 

the detailed design which would take substantially longer) prior to 

inviting tenders. The detailed design work is able to be performed 

after execution of the Design & Construct Contract, and during the 

early stages of construction, in a staged manner. 

 

However, the timing benefits of this process may be illusory.  At the 

point of commencing construction, at least the stage 1 building 

approval is required for the foundations.  Accordingly, at that point, 

the design of the structural matters must be complete to the point 

where the foundation details are known.  The detailed structural 

issues, and the architectural detail, may be able to be produced later 

to then obtain subsequent staged building approvals. 
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Further, in relation to capital works within the civil engineering 

sector, it is likely that the perceived advantages of fast tracking 

would be negligible for a number of reasons: 

 

 the lengthy lead times to acquire the site and/or obtain planning 

and EPA approvals make minor time improvements largely 

irrelevant; 

 

 the complexity of obtaining political support for a particular 

project is, typically, a higher priority than minor time 

improvements, accordingly it is unlikely that an authority would 

be able, in any event, to substantially shorten the overall project 

implementation, to the point where, again, there is little to be 

gained in minor time improvements. 

 

It seems that "fast tracking" is a minor (maybe irrelevant) factor in 

this respect. 

 

 

2.3 DESIGN RISK UNDER TH E CONTRACT  
 

The Contract Provisions 

 

The allocation of risk under a Design & Construct Contract is 

slightly more complex than under a traditional contract. 

 

Under a traditional contract, the adequacy of the design (with all of 

the consequences which flow from inadequate design in respect of 

both the Works, and/or delay or additional costs caused to the 

Contractor) rests with the Principal.  The Principal may or may not 

have adequate remedies against the original designer pursuant to 

their (separate) professional engagement agreement. 

 

This is likely to be a major factor (in favour of using the 

design/construct model) for civil engineering authorities. 

 

Unlike the traditional contracts, the responsibility for detailed design 

rests with the Contractor.  There are a number of risk areas for the 

Contractor in this role: 

 

  (i)  compliance with the Design Brief; 

 

(ii)  design warranties as to the adequacy of the design generally; 

 

(iii)  design approval by the relevant building authorities. 

 

Each of these matters need to be properly addressed in the Design & 

Construct document. 

 

Compliance with the Design Brief 

 

The  design obligation on the Contractor is to prepare the detailed 

design  (in AS4300-1995, referred to as the Design Documents) in 

accordance with the requirements spelled out in the Design Brief  (in 

AS4300-1995, referred to as the Principalôs Project Requirements). 

For example, clause 1 of AS4300-1995 defines the Principalôs 

Project Requirements as follows:  
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`Principal's Project Requirements' means the 

written summary or outline of the Principal's 

requirements for the Works described in the 

documents stated in Annexure Part A and - 

(a) shall include the stated purpose for 

which the Works are intended; 

 

(b) may include the Principal's design, 

timing and cost objectives for the 

Works; and 

c) where stated in Annexure Part A, shall 

include a Preliminary Design; 

 

 

The responsibility for adequacy of the design rests with the Principal 

for the Design Brief, and the Contractor for the detailed design. For 

example, clause 8.1 of AS4300-1995 relates the obligation to pay for 

extra work due to discrepancies, to whether the discrepancy occurs in 

the Principalôs Project Requirements (the Contractor gets a 

variation), or in the Design Documents (the Contractor does not  get 

a variation) provides: 

 

 

8.1 Discrepancies 
 

ééééé If the direction causes the 

Contractor to incur more or less cost than the 

Contractor, having complied with Clause 4.1(c), 

could reasonably have anticipated at the time of 

tendering, then to the extent that such ambiguity 

or discrepancy is - 

(a) in the Principal's Project Requirements, 

the difference shall be valued under 

Clause 40.5; and 

(b) in the Design Documents or between the 

Design Documents and the Principal's 

Project Requirements, such ambiguity 

or discrepancy shall be at the 

Contractor's risk and the direction shall 

not entitle the Contractor to any extra 

payment or an extension of time. 

 

  

The responsibility for the Design Documents (detailed design) 

remains with the Contractor, to the extent that the Design Documents 

are always to accord with the Design Brief. For example, clause 8.4 

of AS4300-1995 provides: 

 

 

8.4 Supply of Documents by Contractor 
 

ééé. The Contractor shall supply to the 

Superintendent the documents and information 

required by the Superintendent and as required 

by the Contract, in a form satisfactory to the 

Superintendent and at those times éé.., not 

less than 14 days before the work contained in 

those documents is commenced. 
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A direction by the Superintendent to vary 

anything in the Design Documents shall be a 

variation to the work under the Contract only to 

the extent that the Design Documents, before 

such variation, complied, or would have 

complied, with the Principal's Project 

Requirementsééé 

 

 

 

In addition, there should be a process whereby the detailed design is 

ultimately submitted to the Principal for the Principal's approval 

prior to construction.  Again, this is a risk area for the Contractor, 

and also for the Principal.  This is the point at which major dispute as 

to the adequacy of the detailed design will usually arise.  This area of 

risk is not present in a traditional contract. 

 

In all other respects the risk allocation under a Design & Construct is 

similar to that which one might find under a traditional contract.  It is 

a matter for the parties to negotiate the allocation of those risks. 

 

Design Warranties 

 

One critical inclusion in the Design & Construct Contract will 

usually be design warranties by the Contractor.  

 

For example, clause 4.1 of AS4300-1995 provides:  

 

 

4 WARRANTIES 
 

4.1 Contractor's Warranties 
 

Without limiting the generality of Clause 3.1, 

the Contractor warrants to the Principal that 

the Contractor - 

(a) at all times shall be suitably 

qualified and experienced, and 

shall exercise due skill, care and 

diligence in the execution and 

completion of the work under the 

Contract; 

(b) subject to Clause 9, shall engage 

and retain the Consultants 

identified in the Contractor's 

tender and who are suitably 

qualified and experienced; 

(c) has examined and carefully 

checked any Preliminary Design 

included in the Principal's Project 

Requirements and that such 

Preliminary Design is suitable, 

appropriate and adequate for the 

purpose stated in the Principal's 

Project Requirements; 

(d) shall execute and complete the 

Contractor's Design Obligations 

and produce the Design 

Documents to accord with the 

Principal's Project Requirements 
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and, if Clause 10 applies, accept 

the novation and retain the 

Consultants for any work the 

subject of a prior contract with the 

Principal; and 

(e) shall execute and complete the 

work under the Contract in 

accordance with the Design 

Documents so that the Works, 

when completed, shall - 

 (i) be fit for their stated 

purpose; and 

 (ii)  comply with all the 

requirements of the 

Contract and all 

Legislative 

Requirements. 

 

 

There may be further warranties which might be added, on a project 

by project basis.  

 

 

Independent Design Review by Principal? 

 

A question arises for the Principal, in the Principal's review of the 

detailed design, as too how far that review should be taken. 

 

There is no contractual obligation on the Principal to review the 

design. For example, clause 8.4 of AS4300-1995 provides:  

 

 

é.. Neither the Principal nor the 

Superintendent shall be bound to review or 

comment upon the Design Documents or to 

check the Design Documents for errors, 

omissions or compliance with the requirements 

of the Contract.  The Principal's or the 

Superintendent's receipt of, or review of, or 

comment on, the Design Documents and any 

other documents provided by the Contractor, 

shall not relieve the Contractor from 

responsibility for the Contractor's errors or 

omissions or departure from the Contractor's 

Design Obligations or other requirements of the 

Contract. 

 

 

 

On the one hand, the Principal has a contractual remedy against the 

Contractor if the detailed design is ultimately inadequate.  On the 

other hand, the Principal has to review the detailed design in any 

event to ensure that it complies with the Design Brief.  It may be 

convenient, and prudent, therefore, to have the detailed design 

reviewed by independent professional consultants to ensure that the 

design is adequate prior to construction. 

 

Contractually, presuming that the design and construct contractor is 

substantial, the Principal will be protected. In theory, therefore, 

independent design review is unnecessary. In practice, however, 
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again, it seems to me that future civil engineering authorities will err 

on the side of independently reviewing designs prepared by the 

contractor, rather than let the contractor fall into error and then 

simply rely on the contract.  

 

Under the Design & Construct Contract, the parties may or may not 

have a third person in the role of Superintendent/Architect.  (This is 

equally true of construction only contracts.) 

 

Usually the person in the role of Superintendent under a traditional 

contract is also the designer.  To the extent that the construction of 

the Works is not consistent with the original design philosophy, there 

is still some control able to be exercised over the construction 

Contractor.  Under a Design & Construct Contract, there would still 

be a Superintendent, he is merely not the (detail) designer. 

 

Potential for Design Dispute 
 

The unique area for dispute arising in design & construct contracts, 

rather than traditional contracts, arises at the time of the proprietor's 

review of the contractor's detailed design. 

 

The Contract will usually provide that the Contractor must design the 

Works in accordance with the requirements of the Design Brief, to 

the satisfaction of the Principal or the Superintendent.  For example, 

clause 8.4 of AS4300-1995 provides:  

 

 

é. If the Contract provides that the Contractor 

must obtain the Superintendent's direction 

whether documents are suitable or are not 

suitable then, within the time stated in Annexure 

Part A or, if no time is stated, within 14 days 

after receipt of the documents, the 

Superintendent shall notify the Contractor that 

the documents are suitable or are not suitable.  

If the Superintendent notifies the Contractor that 

the documents are not suitable, the 

Superintendent shall give reasons why the 

documents are not suitable and the Contractor 

shall submit new or amended documents for the 

Superintendent's direction pursuant to this 

Clause 8.4é. 

 

 

 

By definition, however, the Design Brief will be descriptive rather 

than detailed and will rely, in most instances, on defining function 

and performance criteria, rather than specific design elements. 

 

The Contractor will, naturally, be inclined to use lesser quality 

materials to reduce cost (the Contract Sum having already been 

agreed).  The Principal, on the other hand, would usually have a 

higher impression of the degree of quality which was intended within 

the Design Brief. 

 

Accordingly, there is always a possibility (in practice, it seems a 

probability) of substantial dispute as to the exact materials and/or 

construction criteria which are required pursuant to the Design Brief. 
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Further, in many instances, the dispute will be a technically esoteric 

dispute as to the likely performance of materials and/or workmanship 

which have not yet been incorporated into the Works. 

 

To the extent that a proprietor does not adequately describe, in the 

Design Brief, the materials and/or workmanship which is to be 

performed under the Contract, there is potential for this type of 

dispute. 

 

Potential Design Conflict/ Choice of Designer 
 

A potential conflict for the contractor may arise in designing the 

Works under a Design & Construct Contract. 

 

The Contractor, having contracted to construct the Works for the 

Contract Sum, and to the extent not expressly prescribed within the 

Design Brief, will be required, as any designer must, to make a 

number of design decisions. 

 

On the one hand, the Contract Sum having been agreed, the 

Contractor will be inclined to keep costs to a minimum.  On the other 

hand, the Contractor, also being the designer, would wish the 

materials and/or workmanship to result in a constructed product 

which performs adequately (at least in accordance with the Design 

Brief). 

 

For example, in designing the Works, a Contractor might be inclined 

(remembering that the Contract Sum has already been agreed) to use 

lower quality materials (where they have not been specified in the 

Design Brief) irrespective of the design life of those materials. The 

Design & Construct Contractor may conclude that his contractual 

obligations cease at the end of the Defects Liability Period (this is 

not strictly correct, however problems of proof may make this 

practically so) and, therefore, there is no reason for the Design & 

Construct Contractor to prefer more expensive materials to less 

expensive materials, provided that the less expensive materials would 

last at least to the end of that Defects Liability Period.  The Principal, 

on the other hand, would prefer the more expensive materials in 

order to reduce long-term maintenance costs. 

 

(This is an example of the type of detail which should be included in 

the Design Brief.) 

 

This issue would usually arise at the stage of approval, by the 

Principal, of the detailed design as prepared by the Contractor. The 

issue will turn on what has or has not been specified in the Design 

Brief. (There is some limited opportunity to assert implied terms, but 

difficulties in relation to the implication of terms, generally, limit the 

practical effect of implying terms into the Contract). 

 

Accordingly, the Contractor, in performing his design role, will have 

a conflict between the proper performance of that design role and the 

desire to keep costs to a minimum. 

 

There will be difficulties in tender assessment. An authority would 

want tenderers to take the competing capital cost/operating cost 

issues into account when submitting their design proposals in their 

tenders. The assessment of such tenders will be more complex, the 

more flexible the Design Brief. 
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There will be further difficulties at the time of approval by the 

Principal of the contractor's detailed design. At that point, the 

Principal and the contractor (the Contract Sum already being agreed) 

will have competing interests in relation to the operating and 

maintenance costs of the Works as designed, the only reference being 

the matters set out in the Design Brief. 

 

The design & construct tenderer, when bidding on the tender 

documents, will usually be required to disclose the identity of the 

detail designer.  The Principal will usually wish to have some control 

over the choice of designer (whether the Principal has a particular 

preference or whether the Principal is merely interested to have a 

suitably competent designer). 

 

On complex projects, the Principal may require the engagement by 

the Contractor of a suitable firm of professional design consultants.  

In this manner, the Principal will have remedies against the 

Contractor in contract and/or against the professional consultants in 

negligence should the (detailed) design ultimately prove to be 

inadequate.  (The Principal will also wish to ensure, in that instance, 

that the particular design consultants have adequate professional 

indemnity insurance.) 

 

(A possible method of addressing this issue is to require the 

successful Design & Construct Contractor to "novate" the Principal's 

existing professional services contract with the original designers.  

This form of "novation" contract has other consequences which 

should be considered, beyond this short discussion of Design & 

Construct.  In any event, however, it is probably unnecessary for the 

Principal to insist on the choice of one particular firm of design 

consultants over another, especially if, in fact, that would result in 

higher tender prices). 

 

The perceived disadvantage as to choice of designer, when weighed 

against issues of "buildability" and single point of design 

responsibility, may be illusory. 

 

There is a perceived disadvantage in having the administration of the 

construction contract performed by a person other than the original 

designer. 

 

It is correct that the original design philosophy is likely to be more 

adequately addressed by the original designer, in the administration 

of the construction contract, than by a subsequent, different, contract 

administrator.  It may be, however, that, again, this disadvantage is 

illusory. 

 

The likelihood is that, subject to the choice of a suitable person for 

the role, any professional contract administrator would have regard 

to the design philosophy in superintending the construction of the 

works. 

 

 

 

2.4 DESIGN BUILD OPERATE CONTRACTS  

 

The objectives for the delivery of a Design Build Operate (DBO) 

project are: 
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1. for the Contractor to design and construct the Works in 

accordance with the Specifications and deliver the Facility 

to the Principal by the Date for Commercial Operation for 

the Contract Price; 

 

2. for the Principal to obtain control and ownership of the 

Facility on achieving Commercial Operation;  

 

3. for the Contractor to operate, manage and maintain the 

Facility from Commercial Operation and to provide the 

Services at the Facility from Commercial Operation until 

the end of the Contract Term. 

 

 

Key Concepts 

 

Commercial Operation: that stage when practical/substantial 

completion of the Construction Works has been achieved, and the 

Operational Commissioning Tests have been passed. 

 

Date for Commercial Operation: the date by which Commercial 

Operation of the Facility is to be achieved (as extended). 

 

Date of Commercial Operation: the date on which Commercial 

Operation is achieved. 

 

Delay Liquidated Damages: liquidated damages for delay payable by 

the Contractor to the Principal. 

 

Design Development: an alteration, change, amendment, 

enhancement to or finalisation of the design of the Construction 

Works. 

 

Endorsed Drawings and Specifications: the drawings and 

specifications prepared by the Contractor and, when approved by the 

Principal, endorsed by the Principal. 

 

Equipment: equipment, machinery, apparatuses, materials, etc to be 

provided and incorporated in the Facility by the Contractor. 

 

Facility: the facility to be designed, engineered, procured, 

constructed, equipped, commissioned and delivered by the 

Contractor . 

 

Government Approval: an authorisation, consent, approval, licence, 

lease, ruling, permit,  required from a Government Authority relating 

to the Construction Works, the Facility or to the execution, delivery 

or performance of the project. 

 

IP Rights: intellectual property rights (present or future) including 

rights conferred under statute, common law and equity, including 

those in and in relation to inventions, patents, designs, copyright, 

registered and unregistered trade marks, trade names, brands, logos 

and get-up, names, circuit layouts and confidential information and 

all other rights resulting from intellectual activity in the industrial, 

scientific, literary or artistic fields, any patent, registered design, 

trademark or name, copyright or other protected right. 

 

Major Subcontract: a subcontract under which a Major 

Subcontractor (above an agreed amount) provides services, 
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Equipment costing more than some specified amount or involving 

certain critical components or services of the Construction Works. 

 

Milestone: the dates of completion of phases of the Construction 

Works, the Operational Commissioning Tests and Commercial 

Operation. 

 

Operation and Maintenance Manual: Facility instructions of the 

operation (including anticipated modes of operation during normal 

and emergency conditions) and maintenance of the Facility, 

produced by the Contractor. 

 

Operational Commissioning Tests: tests and criteria described in the 

Contract, to be achieved as a pre-condition to commencing operation. 

 

Training Works: training programs,  courses and development of the 

technical and support systems to be carried out by the Principal or its 

subcontractors during the Construction Period. 

 

 

Contractorôs obligations 

 

The Contractorôs obligations should include the provision of all 

Equipment, and the performance of all works and services required 

for the design, engineering, procurement, construction, equipping, 

commissioning and delivery of the Facility and the completion of the 

Construction Works in accordance with the Contract.  

 

The Contractor should be required to do the following: 

 

1. Completion of the Design and Construction Works: 

The Contractor should perform all such work, including 

the required design and construction work, and supplying 

all Equipment, (including work and Equipment not 

specifically mentioned in the Contract but which can be 

reasonably inferred from the Contract).  

 

2. Execution of the Construction Works: 

The Contractor should execute the Construction Works in 

a professional, efficient, cost effective, safe and 

environmentally responsible manner and in accordance 

with the  Endorsed Drawings and Specifications, the 

Specifications, all Government Approvals, and all 

applicable Laws. 

 

3. Operation of facility: 

The Contractor should be required to operate and maintain 

the Facility, in accordance with the Contract,, for the 

agreed operation period, commencing on the Date of 

Commencement of Operations, including, in accordance 

with the Contract requirements: 

a) keeping the Facility available; 

b) operating the Facility to specified performance 

levels; 

c) maintaining the Facility; 

d) reporting; 

e) delivering back the Facility at end of the 

Contract. 
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4. Government Approvals: 

The Contractor should acquire all Government Approvals 

which are necessary for the performance of the 

Construction Works. 

 

5. Industrial Relations: 

The Contractor should be responsible for industrial 

relations connected with the performance of the 

Construction Works.  It should keep the Principalôs 

Representative informed of any disputes with or demands 

by its and the Subcontractorsô workforce and any other 

circumstances which could result in industrial action 

affecting the normal working of the Site.  The Contractorôs 

and the Subcontractorsô employees should be obliged to 

work in accordance with the relevant awards, Site 

agreements and the arrangements in place from time to 

time. 

 

6. Services: 

The Contractor should obtain all services at or in the 

vicinity of the Site, which are necessary for the 

performance of the Construction Works and the ongoing 

operation of the Facility. 

 

7. Operation and Maintenance Manual: 

The Contractor should prepare and submit for the approval 

of the Principalôs Representative an Operation and 

Maintenance Manual, including a process for the 

following components: 

a) the engagement and training of appropriately 

qualified operations and maintenance personnel 

to provide services for the operation and 

maintenance of the Facility; 

b) the operation and maintenance of the Facility in 

an environmentally and aesthetically acceptable 

manner; 

c) all relevant instructions manuals and special 

directions from the relevant manufacturers of 

any Equipment and provision of such written 

instructions which are not available from such 

manufacturers; 

d) establishment of an inspection and maintenance 

system; and 

e) any reports to be provided by the Contractor. 

 

8. ñAs executedò Drawings: 

The Contractor should provide to the Principal a complete, 

accurate and correct set of ñas executedò drawings. 

 

 

Principalôs obligations 

 

The Principal should be required to do the following: 

 

1. Payment: 

The Principal should make timely payment to the 

Contractor of all amounts due under the Contract as and 

when due. 
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2. Access to and possession of Site: 

The Principal is responsible for acquiring and providing 

legal and physical possession of the Site and providing 

possession and use of and access to all other areas 

reasonably required for the proper execution of the 

Construction Works, and to give possession/access on or 

before the Commencement Date.   

 

3. Site Information: 

The Principal should make available to the Contractor 

prior to the Commencement Date such data on climatic, 

hydrological and general conditions relating to the Site as 

should have been obtained from the Principal from 

investigations undertaken relevant to the Works and/or the 

Site. 

 

4. Contract Price: 

The Principal is to pay the Contract Price (usually a fixed 

lump sum for the Design & Construct Work , with some 

payment regime for the Operation Phase). 

 

 

 

Key Commercial Issues 

 

The DBO contract will usually include terms, negotiated 

commercially, providing for the following: 

 

Security: 

The Contractor should be required to provide the security specified 

in the Contract (this is usually a major commercial issue) in favour of 

the Principal at the times, and in the amount, manner and form 

specified in the Contract. The Contractor will usually be required to 

provide the security, at the date of execution of the Contract, in the 

form of an on demand, unconditional and irrevocable bank 

guarantee, to secure the due performance of the Contract, from a 

registered Australian bank under the Banking Act 1959 (Cth) (or an 

otherwise agreed institution).  

 

Intellectual Property rights: 

The Contract should usually provides for the following: 

1. all intellectual property rights created in relation to the 

project are vested in the Principal; 

2. the Contractor agrees not to contest the title to IP Rights 

owned by the Principal; 

3. the Principal will usually (it seems to me this is implied in 

any event) grant the Contractor a non-exclusive royalty-

free non-transferable licence to use, reproduce, modify 

and adapt the Principalôs IP Rights for the sole purpose of 

performing its obligations under the Contract; 

4. the Contractor will usually be asked to warrant that the 

execution of the Contract should not infringe any IP 

Rights of any third party. 

 

Subcontracts: 

Prior approval of the Principalôs Representative should be required 

for Major Subcontracts, where the subcontract value exceeds an 

agreed amount. The Contract should impose the following 

restrictions on the Contractor when subcontracting: 
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1. The Contractor should only engage Subcontractors who 

are safe, environmentally responsible, careful, skilled, 

experienced, and competent in their respective disciplines. 

2. The Contractor should provide to the Principal full 

particulars in writing of the Construction Works to be 

subcontracted and the name and address of the proposed 

Major Subcontractor, the proposed site for the 

subcontracted work, information establishing the financial, 

technical and personnel capacity (including details of 

previous experience and safety and environmental records) 

to successfully execute such subcontracted work. 

3. The Contractor should ensure that the Major 

Subcontractors enter into a tripartite agreement, including 

the Principal, and subcontracts should include provisions 

that the Subcontractor undertakes to the Contractor 

obligations and liabilities which should enable the 

Contractor to discharge the Contractorôs obligations and 

liabilities to the Principal under the terms of the Contract 

in respect of the subcontracted work, including: 

a) warranties given by the Contractor; 

b) indemnities given by the Contractor; 

c) a termination for convenience provision similar 

to that contained in the Contract (if any); 

d) provisions providing for and enabling the 

ultimate ownership by the Principal of all IP 

Rights; 

e) a warranty by Subcontractors undertaking 

fabrication work that they have reviewed the 

drawings provided by the Contractor and that 

such drawings should be suitable for the 

fabrication work proposed; 

f) provision that the Principal is able to enter the 

site upon which the Subcontractor is 

undertaking the subcontracted work; and 

g) upon the termination of the Contract or 

repudiation or abandonment of the Contract by 

the Contractor, if so directed by the Principalôs 

Representative, undertakings that the 

Subcontractor will: 

i) provide to the Principal all designs, 

documents, materials and other 

things intended for incorporation in 

the Construction Works; and 

ii)  acquiesce in the assignment or 

novation to the Principal at the 

Principalôs absolute discretion of the 

Contractorôs interests in its contract. 

 

Design: 

The Contractor is responsible for the design of the Construction 

Works in accordance with the Specifications. The Contract should 

provide that the Contractor produce drawings and specifications for 

approval by the Principal, and, when approved by the Principal, 

endorsed by the Principal to become the Endorsed Drawings and 

Specifications. The Contractor is then required to construct the 

Works in accordance with the Endorsed Drawings and 

Specifications. 
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The approval by the Principal of the Endorsed Drawings and 

Specifications does not affect the obligations of the Contractor under 

the Contract. 

 

Procurement: 

The Contractor is to procure, and transport at its own risk and 

expense to the Site, the Equipment. 

 

Quality assurance: 

The Contractor should establish, implement and maintain a quality 

assurance and control program to achieve the following: 

 that purchased Equipment, the Facility and all related 

documentation meet the requirements of the Contract; 

 that the quality of the Facility not be degraded during receiving, 

storing, transporting, handling, erection, installation, inspection 

and testing; and 

 that systems, Equipment and structures are fabricated, installed 

and erected in strict compliance with all applicable instructions, 

the Contract and the requirements of the Principal. 

 

Substantial Completion: 

The Contractor is required to bring the Works to Commercial 

Acceptance by the Date for Commercial Acceptance. 

   

Operational Commissioning: 

Upon Practical/Substantial Completion, the Contractor should be 

required to carry out Operational Commissioning Tests described in 

the Contract. 

 

Manufacturerôs warranties: 

The Contractor should obtain for the Principal, from the respective 

manufacturers, the best available and legally enforceable warranties 

for the Equipment, extending to, at least, the end of the Defects 

Liability Period, requiring the respective manufacturers at their 

expense to remove and replace Equipment which are defective.   

 

Completion guarantee: 

The Contractor will be required to guarantee that it will achieve 

Commercial Operation of the Facility by the Date for Commercial 

Operation. 

 

Delay Liquidated Damages: 

Where the Contractor fails to attain Commercial Operation of the 

Facility by the Date for Commercial Operation, the Contractor will 

be required to pay, to the Principal, Delay Liquidated Damages. 

 

Defects Liability Period: 

The Contractor guarantees that the Facility or any part is free from 

defects in design and engineering, the Furniture and Fittings, the 

Equipment and the Construction Works.  

If, during the Defects Liability Period, any defect is found in the 

design and engineering,  the Equipment or the Construction Works, 

the Contractor should, at such times as the Principal reasonably 

requires and in a manner which causes as little disruption to the 

operation of the Facility as reasonably possible, promptly and at its 

cost repair, replace or otherwise make good (as the Contractor may at 

its discretion determine) such defect as well as any damage to the 

Facility caused by such defect. 

 

Transfer of ownership and risk in Equipment: 
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The Contract will usually provide that the ownership of the 

Equipment transfers to the Principal: 

1. when the relevant Equipment is identified as being 

intended solely for incorporation, use or consumption in 

the Construction Works; or 

2. where such Equipment cannot reasonably be so identified, 

at the time when it is incorporated, used or consumed in 

the Construction Works; or 

3. in any event no later than payment of the relevant progress 

claim the value of which includes the Equipment. 

 

Care of Construction Works: 

The Contractor is always made responsible for the care and custody 

of the Construction Works until the Date of Commercial Operation 

and is required to make good at its own cost any loss or damage that 

may occur to the Construction Works from any cause whatsoever 

prior to that date.   

 

Insurance: 

The Contract should provide that the Contractor is to arrange from 

the Commencement Date, for the relevant periods, and amounts: 

1. construction all risks insurance policy; 

2. public liability policy covering legal liability to third 

parties for personal injury, or property damage; 

3. professional indemnity; 

4. workers' compensation; 

5. other insurances (eg motor vehicle, marine, etc); 

under policies containing terms , exclusions and excesses, approved 

by the Principal. 

 

Other Terms: 

The DBO Contract will include terms (similar in most respects to 

construction contracts) in relation to:  

Site conditions 

Unforeseen conditions 

Force majeure 

Delay costs 

Termination 

Termination for the Principalôs convenience  
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3. THE SUPERINTENDENT  

 

3.1 DUAL ROLE OF THE SUPERINTENDENT  

 

The Superintendent is not a party to the contract; he is a person 

named in the contract by the two parties to the contract (the 

Proprietor and the Contractor) and given certain functions under that 

contract by those two parties. 

 

The role of the Superintendent would usually include: 

1. assessment of progress claims and issue of progress certificates 

2. assessment of claims for extra payment for variations to the 

contract 

3. assessment of claims for extension of time 

4. assessment of quality of materials and workmanship in 

accordance with the contract documents 

5. assessment of claims for extra payment (such as claims under 

the latent conditions provisions) under the contract 

 

 

Accordingly, though the Superintendent is usually appointed by and 

paid by the Proprietor (and may sometimes be the Proprietor's 

original design consultant), the Superintendent's role is principally to 

decide major issues of potential dispute under the contract between 

the Proprietor and the Contractor. 

 

In such contracts there is (at least) an implied term that the 

Superintendent will act fairly. There is a strong contractual argument 

that if the Superintendent does not act fairly towards the Contractor, 

this constitutes a breach of contract by the Proprietor. 

 

Interestingly, in AS2124-1992, following on from AS2124-1986, 

clause 23 expressly provides that the Proprietor is to ensure that the 

Superintendent acts fairly at all times. This is unusual. Clause 23, in 

the 1992 edition and in the 1986 edition, imposes a direct 

contractual obligation on the Principal to ensure that the 

Superintendent acts in a manner consistent with honesty, fairness and 

reasonableness.  (It also imposes a contractual warranty on the 

Principal that the Superintendent's measure of work, quantities or 

time is, itself, reasonable.) 

 

Clause 23 of AS2124-1992 provides:  

 

 

23. SUPERINTENDENT 
 

The Principal shall ensure that at all times 

there is a Superintendent and that in the 

exercise of the functions of the Superintendent 

under the Contract, the Superintendent - 

(a) acts honestly and fairly; 

(b) acts within the time prescribed under 

the Contract or where no time is 

prescribed, within a reasonable time; 

and 

(c) arrives at a reasonable measure or 

value of work, quantities or time. 

ééé. 
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The dual role of the Superintendent (on one hand he is retained and 

paid by the Proprietor, yet on the other hand he has a quasi-certifier 

role between the two parties to the contract) has been the subject of 

judicial comment. 

 

The Institution of Engineers Australia Code of Ethics requires, in 

clause 5 (b): 

 

"....in our capacity as Superintendent administering a 

Contract, we must be impartial in our interpretation of 

the Contract..." 

 

The role of the Superintendent is complex.  It requires substantial 

engineering skills, a sound understanding of the law of contract, and 

in particular the provisions of the particular project documents. 

 

The Contract will usually provide expressly that the Principalôs 

agreement to allow subcontracting, or approval of particular 

subcontractors, does not affect the position of the Head Contractor. 

 

In recent years, as result of a number of major contractors going into 

liquidation leaving unfinished projects, some principals have chosen 

to require collateral warranties (separate direct contracts) to be 

entered into between the principal and certain of the key 

subcontractors on a particular project. 

 

The position remains, however, even where this occurs, that the 

Contractor is responsible for the delivery of the Works. 

 

The Superintendent has two distinct roles under a traditional form of 

construction contract. 

 

On one hand he has a number of functions in which he acts, either 

expressly or impliedly, as the agent of the Proprietor. On the other 

hand, the two parties to the contract agree, at the time of entering into 

the contract, that the Superintendent is to perform certain 

assessment/certifier functions under the contract.  Those functions 

are quite distinct. 

 

In most instances, the Superintendent will be either an employee of 

the Principal (typically on major public sector contracts the 

Superintendent is a senior person from that public sector 

organisation) or a paid consultant of the Proprietor (usually, a senior 

engineer from a private engineering consulting firm).  Accordingly, 

where there is a dispute under the Contract, the Contractor, if 

dissatisfied with the decision of the Superintendent, will usually 

assert that the Superintendent is biased in favour of the Proprietor. 

 

The dual role of the Superintendent under such construction 

contracts has been recognised by the Courts.  The leading case in this 

area is a decision of the New South Wales Supreme Court 

(Macfarlan J) in Perini Corporation v. Commonwealth of 

Australia  [1969] 2 NSWR 530. 

 

In the Perini case, Perini Corporation had contracted with the 

Department of the Postmaster-General to construct the Redfern Mail 

Exchange.  During the project, the Contractor claimed a number of 

extensions of time, some of which were granted, some of which were 

refused, and some of which were granted but not to the full extent 

claimed.  As was common at the time, the work was undertaken on 
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behalf of the Commonwealth of Australia by the Department of 

Works.  The Superintendent under the contract was the Director of 

Works. 

 

The Court had to consider the role of the Superintendent. 

 

It was asserted by the Contractor that the Director of Works was 

obliged to exercise his own discretion in considering whether there 

was an entitlement to an extension of time and that, in fact, the 

Director had been guided by "Departmental policies".  Effectively, 

the Contractor was saying that the Director of Works had acted as a 

rubber stamp of the Proprietor. 

 

The Court made the following observations in relation to the role of 

the Director of Works: 

 

"The second matter on which I will speak generally 

concerns the position of the Director of Works.  This 

gentleman is undoubtedly an important officer in the 

Commonwealth Public Service.  Unlike other senior 

Commonwealth public servants, there is not any 

provision made by statute for his appointment or duties.  

However, his position appears to be fairly clear.  At the 

head of the permanent administrative staff of the 

Department of Works is the Director-General of Works 

who is charged with the general supervision of the 

Department and its activities throughout the 

Commonwealth.  In each State there is a Director of 

Works who, in relation to the State for which he is 

appointed, discharges the same general duties as the 

Director-General does for the Commonwealth... 

 

The fundamental basis upon which the plaintiff sought to 

litigate its case against the defendant was that the 

defendant was in breach of certain terms implied in the 

agreement...  the plaintiff's argument was that in the 

discharge of the duties imposed upon him by clause 35, 

the Director of Works, with the encouragement and 

support of the defendant, acted in a manner that was 

outside his mandate." 

 

The Contractor argued that the Departmental was liable for damage 

suffered by it, in consequence of the error of the Director of Works, 

on three different bases: 

 

(i) the Department was vicariously liable for anything that 

the Director did wrongly; 

 

(ii)  the Director of Works, in relation to his functions under 

clause 35 was a certifier  and, as such, the Department 

was obliged under the contract to ensure that the 

Director performed his role as a certifier properly or, at 

least, was required to refrain from taking any action or 

course of conduct which would oblige or influence the 

Director to act otherwise than in accordance with his 

duties as certifier; and/or 

 

(iii)  the Director of Works was an arbitrator  and, 

accordingly, was obliged to act judicially. 
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The Court concluded (without much trouble) that there was no basis 

for interpreting that the Director of Works was to act as an arbitrator 

(this was not pressed in the trial).  

 

The Court then considered the issue of vicarious liability and, in 

particular, the position of the Director of Works having regard to his 

public service obligations.  In this respect the Court said, at page 

536: 

 

"In my opinion the cases make plain that throughout the 

period of performance of all these duties, the senior 

officer remains an employee of the government or semi-

government body, but that in addition and while he 

continues as such an employee he becomes vested with 

duties which oblige him to act fairly and justly and with 

skill to both parties to the contract.  The essence of such 

a relationship in my opinion is that the parties by the 

contract have agreed that this officer shall hold these 

dual functions and they have agreed to accept his 

opinion or certificate on the matters which he is 

required to decide... ". 

 

The Court then went on to consider the particular duties of the 

Director of Works, at page 536: 

 

"It is now necessary to consider the duties of the 

Director of Works.  He, of course, has not bound himself 

by contract with either the plaintiff or the defendant.  

The plaintiff and the defendant are the only parties to 

the agreement but in it they have agreed that the 

Director of Works shall have the powers and duties 

stated in it.  Many of these powers and duties are 

administrative and supervisory in their character and 

are performed by the Director of Works as a servant and 

agent of the Commonwealth.  I have already expressed 

the opinion that in respect of the duties imposed upon 

him by clause 35 of the general conditions that he is a 

certifier.  The word "certifier" does not have an exact 

meaning but is used to describe a function which is 

somewhere between those of a servant and those of an 

arbitrator."  

 

The Court then concluded that in the present case the terms of the 

contract required the Director of Works to exercise his own 

discretion in relation to certain functions.  At page 538, the Court 

said: 

 

"On behalf of the plaintiff it was said that if a decision 

with respect to a particular application were decided by 

reference to "Departmental policy" that indicated that 

the Director was not making a personal decision but 

was bowing to the established policy of the Department.  

A similar criticism to the one I have just mentioned was 

that the Director was not entitled, if he were to make a 

proper decision, simply to "rubber stamp" the opinion of 

another officer, or even to adopt the recommendations 

of a subordinate.  This, it was argued was to surrender 

his duty to somebody else and he was not permitted to 

do it.... 
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I have formed the opinion that subclause (2) does confer 

a discretion upon the Director.  The operation of 

subclauses (1) and (2) in my opinion is that if there shall 

be a delay "in the execution of the works" and that delay 

has been caused by some relevant factor, then sub-

clause (2) confers a discretion upon the Director to say 

whether the cause is sufficient or not to justify an 

extension of time.  Considerable discussion occurred 

during argument about the true limits of this discretion 

and learned counsel for the defendant submitted that the 

limits were confined within a range of matters that were 

relevant to the interest of both parties under the 

contract.  In a sense I am of the opinion that this is 

correct but that the interest to which the Director must 

pay attention is not simply a desire by the plaintiff for 

financial convenience or reasons of its own, to have an 

extension or, on the other hand, desire by the defendant 

to have the building completed within the time originally 

specified in the contract, or in an ulterior sense, the 

desire of those representing the Postmaster General to 

be given occupation at the earliest possible date.  The 

kind of interest which must govern the exercise of the 

Director's discretion is the interest of each party as it 

appears from all the provisions of the agreement."   

 

In summary, the Court concluded: 

 

1. the Director of Works was a certifier under the Contract 

and as such had certain duties imposed on him by the 

Contract; 

 

2. the Director of Works had a discretion as to whether or 

not he would grant an extension of time; 

 

3. in making his decision, the Director was entitled to 

consider departmental policy but would be acting 

wrongfully if he were to consider himself as controlled 

by departmental policy; 

 

4. there was an implied term in the Contract that the 

Commonwealth would not interfere with the Director of 

Works' duties as certifier; and 

 

5. there was an implied term of the contract that the 

Commonwealth would ensure that the Director of Works 

properly performed his duty as certifier. 

 

This, it is suggested, is the current law on the status of the dual role 

of the Superintendent under a traditional form of construction 

contract. 

 

 

3.2 FUNCTIONS OF THE SUPERINTENDENT  

 

The Superintendent as assessor/certifier under the Contract 
 

The Superintendent is appointed by both parties to the Contract to 

perform certain functions as assessor/certifier. Those functions will 

include, principally: 

 certification of progress claims 
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 assessment of variations 

 assessment of extensions of time 

 assessment of quality of workmanship and materials 

 assessment of claims under the contract (for example, latent 

conditions claims) 

 

 

The critical considerations in respect of these functions are as 

follows: 

 

1. in his role as a certifier/assessor, the Superintendent has 

a duty to act fairly/impartially; 

 

2. the Superintendent must exercise this role 

independently; and 

 

3. the precise nature of this role will vary from case to case 

depending on the terms of the Contract. 

 

With this background, we now turn to the primary functions of the 

Superintendent in his certifier/assessor role: 

 

Progress Claims 
 

In all traditional standard form contracts, the Contractor is required 

to periodically deliver, to the Superintendent, progress claims for 

payment under the contract. 

 

The Superintendent is usually required to assess those progress 

claims (by reference to the degree of completeness and the quality of 

the materials and workmanship). The Superintendent must calculate 

the amount due, at that time, having regard to: 

 work carried out by the Contractor in performance of the 

contract; and 

 claims for breach of contract. 

 

The Superintendent has to make more than a complex technical 

assessment.   He is also be required to make a legal assessment of 

complex legal causes of action upon which a Contractor might base a 

claim for additional payment. (This process is referred to in more 

detail in Section 5.) 

 

Variations 
 

The Superintendent is required to regularly exercise legal judgments 

under the Contract in the authorisation and valuation of variations. 

 

There are two separate issues. 

 

The Contractor may assert from time to time that particular works 

which he has been required to perform (either in accordance with the 

contract documents, or alternatively pursuant to a direction of the 

Superintendent) constitute a Variation. The test applied by the Courts 

is, in substance, that particular work constitutes a variation if it is 

work outside the works upon which the Contractor 

tendered/contracted, having regard to the terms of the Contract 

 

The second complex area of assessment for the Superintendent in 

relation to variations is in the valuation of variations. (Again this 

issue is considered further in Section 5.) 
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Extension of Time Claims 

The assessment of claims for extension of time is extremely 

complex. 

 

Typically, under a traditional form of construction contract, the 

Contractor would be entitled to extensions of time in the following 

circumstances: 

 

 where delays are caused by the Proprietor (for example, if the 

Proprietor fails to deliver the site on the agreed date, or the 

design drawings/specifications are wrong requiring further work 

to remedy the error); 

 

 where delays are caused through events beyond the parties' 

control (for example, inclement weather or industrial strife). 

 

The first task of the Superintendent in assessing claims for extension 

of time by the Contractor is to determine whether, having regard to 

the express terms of the contract, the Contractor is entitled to an 

extension of time at all. 

 

In each case, it will be a complex analysis for the Superintendent to 

determine whether an extension of time is due to the Contractor at 

all. 

 

The more complex calculation, however, comes in relation to the 

quantification of extensions of time.  A delay might occur because of 

two days rain....but the effect of the two days rain may be to delay 

work commencing on the site for a further three days.  Alternatively, 

a delay may occur to one part of the works which is non-critical to 

practical completion of the total project. 

The Superintendent is required to assess claims for extension of time 

and grant such extensions as are due to the Contractor under the 

Contract. (A more detailed discussion of extensions of time is set out 

in Section 4.) 

Quality 
 

The parties define the works to be performed under the contract, in 

the contract documents.   

 

Those documents consist, typically, of the drawings and 

specifications, but may also include, in certain circumstances, post-

tender correspondence, and other technical descriptions of the 

proposed works. 

 

The parties, at the time of entering into the contract, appoint the 

Superintendent to check the quality of materials and workmanship 

against the contract documents and to take such steps as are set out in 

the contract to effect the requisite quality standards. 

 

The Superintendent's role is, traditionally, to watch over the works, 

to give directions to remedy work which is not in accordance with 

the provisions of the contract, and where that direction is not 

complied with, to take the steps provided in the Contract to remove 

part of the work from the Contractor and to have that work remedied 

by others at the cost of the Contractor. (A more detailed discussion of 

quality issues is contained in Section 6.) 
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Administration of the Contract 

 

The Superintendent administers the Contract by giving directions, 

which the Contractor is obliged to follow (subject to the Contractorôs 

right to claim additional payment where the Superintendent errs by 

requiring the Contractor to perform work beyond the requirements of 

the Contract). For example, clause 23 of AS2124-1992 provides:  

 

 

éééé. If, pursuant to a provision of the 

Contract enabling the Superintendent to give 

directions, the Superintendent gives a direction, 

the Contractor shall comply with the direction. 

 

In Clause 23 "direction" includes agreement, 

approval, authorisation, certificate, decision, 

demand, determination, explanation, 

instruction, notice, order, permission, rejection, 

request or requirement. 

 

Except where the Contract otherwise provides, 

a direction may be given orally but the 

Superintendent shall as soon as practicable 

confirm it in writing. 

 

If the Contractor in writing requests the 

Superintendent to confirm an oral direction, the 

Contractor shall not be bound to comply with 

the direction until the Superintendent confirms 

it in writing. 

 

  

 

The Superintendent as agent of the Principal 
 

The Superintendent has a dual role.  This paper has discussed, above, 

some of the instances where the Superintendent is required to act as a 

certifier/assessor.  In performing that role there is, clearly emerging 

from the cases, an obligation to act fairly, impartially and not at the 

direction of one or other of the parties (usually the Proprietor). 

 

The other part of the Superintendents role, however is completely 

different.   

 

The Superintendent is also required to act as the agent/adviser of the 

principal in respect of certain other functions.   

 

There are a number of functions which the Superintendent will be 

likely to be required to perform in this role, including: 

1. notification of successful and unsuccessful tenderers 

2. arrangements for execution of contract documents 

3. vetting of Contractors' insurances 

4. vetting of security deposits 

5. approvals and clearances by statutory authorities 

6. advice on rate of progress and expenditure 

7. recommendations on contractual actions to be taken by the 

Proprietor 

8. management of site staff 
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In addition to the above, the JCC Standard Form Contracts set out, in 

clause 5.02, a listing of functions of the Architect when acting as the 

agent of the Proprietor (in addition to a similar listing of functions 

when acting as an assessor, valuer or certifier).  That list of functions 

in which the Architect is to act as the agent of the Proprietor sets out 

the matters in relation to which the Architect should issue 

instructions, to the Contractor, principally: 

 performance of the works 

 variations 

 site conditions 

 nominated sub-contractors and suppliers 

 substitution of materials and workmanship 

 postponement of work 

 making good of defects in the works 

 the removal, re-execution, replacement of works executed by the 

Contractor 

 

 

Each of these functions (the list is far more extensive than the items 

referred to above), are examples of the types of function upon which 

the Proprietor usually relies on its professional advisers for advice, 

before, during and after the performance of the works by the 

Contractor under the contract. 

 

In relation to this role, the Superintendent must: 

 

1. comply with the instructions of the Proprietor (irrespective 

of whether those instructions are reasonable, fair or 

contrary to the interests of the Contractor); and 

 

2. the Superintendent owes a duty of care to the Proprietor in 

the performance of those functions. 

 

If the Superintendent fails to perform those functions in accordance 

with paragraphs (i) and (ii) above, the Superintendent may be liable 

to the Proprietor for breach of contract and/or in negligence. 

 

 

3.3 LIABILITY  OF THE SUPERINTENDENT 
 

Liability to the Proprietor 
 

The Superintendent is in a contractual relationship with the 

Proprietor to perform his functions (all of his functions whether as 

agent of the Proprietor or as an assessor/certifier under the 

construction contract). 

 

This liability will arise, potentially, both in contract and in tort.  (See 

Brickhill v. Cooke  [1984] 6 BCLRS 47 in which the New South 

Wales Supreme Court, Court of Appeal, held that a client could sue 

an engineer in tort as well as in contract.) 

 

The Contract of the Superintendent to the Proprietor may be in 

writing, oral, and/or implied.   

 

In many instances, there will be a written contract between the 

Proprietor and the Superintendent.  Those terms of engagement may 

or may not include provisions relating to the services to be 

performed, the payment to be made in respect of those services, and, 
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possibly, limitation of liability and extent of professional indemnity 

insurance cover.   

 

In other cases, there may be no written engagement.  In that case the 

contractual obligation arises through the conduct of the parties in the 

Proprietor requesting the Superintendent to do certain work and the 

Superintendent being entitled to be paid a reasonable sum for those 

works.   

 

Where the Superintendent is an employee of the Proprietor, there will 

be an employment contract whether in writing or otherwise between 

the Proprietor and the Superintendent. 

 

The terms of such a professional engagement contract are, again, 

beyond the scope of discussion in this paper. 

 

In addition to their contractual relationship, the Superintendent will 

owe the Proprietor a duty of care in the performance of his functions.   

 

Until 1974, there was a view that certifiers were somehow immune 

from liability (to anyone) in the performance of their certification 

functions. As late as 1973 this "immunity" was still thought to exist. 

 

In Sutcliffe v. Thackrah, the House of Lords considered the earlier 

cases, including Arenson v. Arenson, and held that there was no 

such immunity.  

 

The Superintendent, therefore, in the performance of his functions 

under the contract, both as agent of the Proprietor, and as an 

assessor/certifier under the contract, is potentially liable to the 

Proprietor if he fails to perform the obligations either in accordance 

with the terms of his contract with the Proprietor, or alternatively, if 

he fails to perform his task to the requisite standard of care. 

 

Liability to the Contractor 
 

The Superintendent has no contractual relationship with the 

Contractor.  Accordingly, to the extent that he may have potential 

liability to the Contractor at all it will only be in tort. 

 

We have already seen, above, that the Superintendent is not immune 

in tort in relation to his performance of his role as assessor/certifier.   

 

The Superintendent's potential liability to the Contractor, depends on 

whether he owes a duty of care to that Contractor in all the 

circumstances and whether, in the performance of those functions, he 

has performed those functions to the requisite degree of care and 

skill. 

 

On first principles, there seems little doubt that the Superintendent 

and the Contractor are in a sufficiently proximate relationship that 

the Superintendent ought to owe a duty of care to the Contractor 

 

One notes, however, in the final analysis that there have not been 

many cases (if any) in which a Contractor has succeeded in 

negligence against the Superintendent in relation to performance of 

his functions.  

 

In Junior Books v. Veitchi which has been limited to its factual 

situation (nominated sub-contract heavily relied on for its expertise) 
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the House of Lords concluded that a nominated sub-contractor (no 

contract with the owner) could owe a duty of care to an owner in 

relation to the construction of a tiled floor by the nominated 

subcontract.   

 

It seems, to me, that various parties likely to be involved on 

construction contracts, albeit that there is no contractual relationship 

between the particular parties, nevertheless have those other parties 

in mind when they are performing their particular roles on the 

project.  It seems to me that it would be likely, in 1994, that a 

Contractor could establish a sufficiently proximate relationship in an 

action in negligence against the Superintendent. 

 

There are, however, obvious strategic difficulties with bringing such 

a claim, in particular: 

 

(i) the Proprietor would usually be a better defendant for 

the Contractor where the conduct complained of is a 

failure by the Superintendent to perform his 

assessor/certifier role.  (Although, conceivably, such an 

action against a Proprietor might be time-barred, yet an 

action in negligence against a Superintendent might still 

be available...); 

 

(ii)  in performing an assessor/certifier role, a subjective 

assessment is likely to involve exercise of discretion by 

professional men, accordingly it is unlikely to be the 

type of decision which would easily be established as 

having been negligent (although, again, one might 

conceive actions where, through perhaps mere 

inadvertence error had occurred...); and 

 

(iii)  the failure by a Contractor to explore his remedies 

through to arbitration/litigation (where the 

Superintendent's decision would be re-visited in any 

event) would usually be a complete answer to a claim in 

negligence against the Superintendent by the Contractor. 

 

On balance, therefore, it seems to me that an action in negligence is 

available to a Contractor against the Superintendent but practical 

reasons make it unlikely that such an action would usually be 

pursued. 
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4. TIME UNDER THE CONTR ACT  
 

4.1. PRACTICAL COMPLETION  

 

Date for Practical Completion 
 

The obligation of the Contractor under the Contract is to bring the 

Works to practical completion by the Date for Practical Completion. 

 

ñPractical Completionò has no meaning other than the meaning 

defined in a particular Contract.  It is not a term of art. 

 

In all of the major standard form contracts in Australia, the definition 

of practical completion sets out the specific requirements that the 

Contractor must achieve. For example, clause 1 of AS2124-1992 

provides: 

 

 

"Practical Completion" is that stage in the 

execution of the work under the Contract when - 

(a) the Works are complete except for minor 

omissions and minor defects - 

 (i) which do not prevent the Works 

from being reasonably capable of 

being used for their intended 

purpose; and 

 (ii ) which the Superintendent 

determines the Contractor has 

reasonable grounds for not 

promptly rectifying; and 

 (iii ) rectification of which will not 

prejudice the convenient use of the 

Works; and 

 

(b) those tests which are required by the 

Contract to be carried out and passed before 

the Works reach Practical Completion have 

been carried out and passed; and 

 

(c) documents and other information required 

under the Contract which, in the opinion of 

the Superintendent, are essential for the use, 

operation and maintenance of the Works 

have been supplied;  

 

 

 

The usual elements of practical completion are: 

 

 the completion of the Works except for minor omissions and 

minor defects - 

 

 which do not prevent the works from being reasonably 

capable of being used for their intended purposes; 

 

 in relation to which there are reasonable grounds for not 

promptly rectifying them;  

 

 the rectification of which omissions or defects will not prejudice 

the convenient use of the Works; and 
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 all tests required under the Contract have been completed; and 

 

 any other particular requirements (for example, the delivery of 

ñas builtò drawings) 

 

From time to time, particularly in project - specific contract 

documentation, the Principal will define a number of further pre-

requisites to Practical Completion (for example, the obtaining of 

certificates from the Fire Insurance Council of Australia...). On larger 

private sector projects, the Contract may provide many more 

requirements to be achieved as pre-conditions to practical 

completion, including for example: 

 as built drawings 

 operation and maintenance manuals 

 certificates of completion from relevant authorities 

 reinstatement of damage to servicesé. 

 

 

The obligation on the Contractor, therefore, is not to bring the Works 

to ñperfectò completion by any particular date, but to bring the works 

to ñPractical Completionò by the ñDate for Practical Completionò. 

 

Where the Contractor fails to bring the Works to Practical 

Completion by that Date for Practical Completion, the Contract will 

usually provide for the payment of ñliquidated damagesò by the 

Contractor to the Principal (we refer to this further below).  Those 

damages represent the damages for breach of contract which the 

Principal will be entitled to recover from the Contractor because the 

Contractor has breached the Contract, namely by failing to bring the 

works to Practical Completion by the required date under the 

Contract. 

 

 Separable Portions 

 

From time to time, in particular contracts, there may be several 

stages and/or several relevant parts of the Works which are required 

by the Principal to be brought to Practical Completion by a particular 

date. 

 

In such circumstances, the Works are divided into ñseparable 

portionsò (alternatively referred to, from time to time, as ñSeparable 

Partsò). 

 

In such circumstances, the separable portions are expressly defined 

in the Contract and there will be a separate regime of Dates for 

Practical Completion in respect of each separable portion, and 

liquidated damages in respect of each separable portion. 

 

 

4.2 EXTENSION OF TIME  

 

4.2.1 Delays 

 

The Contractorôs obligations to bring the Works to practical 

completion by the Date for Practical Completion. 

 

A failure to bring the Works to practical completion by that date will 

usually expose the Contractor to a claim for damages (usually 

ñliquidated damagesò) by the Principal. 
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The requirement to bring the Works to practical completion are 

generally to be found in this form in such major standard form 

contracts as AS2124, JCC, NPWC3 and others. For example, clause 

35.2 of AS2124-1992 provides:  

 

 

35.2 Time for Practical Completion 

 

The Contractor shall execute the work under the 

Contract to Practical Completion by the Date for 

Practical Completion. Upon the Date of Practical 

Completion the Contractor shall give possession 

of the Site and the Works to the Principal. 

 

 

 

Delays enabling the Contractor to claim an extension of time under 

the Contract could usually be characterised as follows: 

 

(i) Delays caused by the Principal 

 

Certain delays under a construction contract are caused by the 

Principal. Such delays might include, for example: 

 delays in providing clear access to the site 

 delays in providing detailed drawings and specifications 

 errors in the drawings and specifications 

 failure to provide certain matters to be provided under the 

Contract by the Principal (for example, water, electricity, gas...) 

 

 

Where the Principal delays the Contractor in the performance of the 

Works, the Contract should expressly provide that the Contractor is 

to be entitled to an extension of time (as, for example, in paragraph 

(b)(i) of clause 35.5 set out above). 

 

(The Contract also should provide that the Contractor is expressly 

entitled to payment for the costs associated with that delay, usually 

referred to as ñdelay costsò, in the absence of such an express 

provision the Contractor will have a claim for damages for breach of 

contract in any event). 

 

There is a substantial body of law as to the effect of such delays 

where the Contract does not expressly provide the Contractor with a 

right to an extension of time and/or delay costs.   

 

In brief, where the Principal prevents the Contractor from performing 

his contractual obligations, and the Contract provides no mechanism 

to extend the time under the Contract (sometimes referred to as the 

ñprevention principleò), the Principal is unable to enforce his 

contractual remedies against the Contractor in respect of the 

Contractorôs failure to perform the works by the time under the 

Contract.
1
 Alternatively time is said to be ñset at largeò (meaning no 

more than that, in the absence of a contractual mechanism to extend 

time, the Date for Practical Completion has no contractual effect). 

This does not have the result that the Contract has no completion 

                                                      
1 The authority for this principle is usually said to ñPeakò. The principle is 

alternatively referred to as the ñPeak prevention principleò.  
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date, rather the Contractor is required to complete the work under the 

Contract within a reasonable time. 

 

In practice, modern construction contracts always expressly provide 

an entitlement in the Contractor to both an extension of time (and to 

delay costs), where delays are caused by the Principal to the 

Contractor in the performance of the Works. 

 

(ii)  Delays caused by the Contractor 

 

Certain delays are caused by the Contractor. Such delays might 

include, for example: 

 where the Contractor is late in arriving on site 

 where the Contractor performs the Works at too slow a rate to 

complete the Works by the Date for Practical Completion (or has 

allowed insufficient time in his tender) 

 where the Contractor performs the Works in a defective manner, 

and the work has to be rectified 

 

 

In such circumstances, the Contract should not (and rarely does) 

provide that the Contractor is entitled to an extension of time and/or 

additional payment in respect of those delays. 

 

These are all matters for which the Contractor is contractually 

responsible. 

 

(iii)  Neutral delays/force majeure 

 

Certain delays which occur on major engineering contracts are not 

caused through the fault of either party but are referred to, from time 

to time as ñforce majeureò delays or events. Such delays might 

include, for example: 

 inclement weather 

 industrial stoppages 

 Acts of God, civil wars... 

 

 

It is a price-sensitive commercial matter for negotiation by the 

parties, at the time of entering into the Contract, as to whether 

particular force majeure events will or will not entitle the Contractor 

to an extension of time, and/or an adjustment of the Contract Sum, 

under the Contract. (Where the Contract expressly provides that the 

Contractor is to be entitled to an extension of time for such events, 

one might expect lower tender prices.  Where the Contract does not 

expressly provide for an extension of time in such events, one might 

expect higher tender prices.) 

 

The entitlement to, and assessment of, claims for extension of time is 

a major area of potential dispute under engineering contracts. 

 

4.2.2 Notification of Claims 

 

Where delays occur under a construction contract and the Contractor 

intends to claim an extension of time (and/or delay costs) the 

Contract usually expressly provides for a notification regime and for 

the assessment of such claims. 

 

Notification of the Claim 
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The Contractor is usually expressly required to give notice of 

circumstances which might lead to a delay of any kind, immediately 

the Contractor becomes aware of such circumstances.  This provision 

usually applies not only to circumstances out of which the Contractor 

might ultimately claim an extension of time, but to all circumstances 

where the Contractor is likely to be delayed in achieving practical 

completion by the Date for Practical Completion (even where, for 

example, the delay was caused through the Contractorôs own fault 

and the Contractor is not entitled to such an extension of time). 

 

The obligation of the Contractor to give the first notice (in AS2124-

1992, when it becomes aware of a delay, giving notice of the mere 

fact of a possible delay and the cause) appears, in AS2124-1992, in 

the first paragraph of clause 35.5: 

 

 

When it becomes evident to the Contractor that 

anything, including an act or omission of the 

Principal, the Superintendent or the Principal's 

employees, consultants, other contractors or 

agents, may delay the work under the Contract, 

the Contractor shall promptly notify the 

Superintendent in writing with details of the 

possible delay and the cause. 

 

 

In most contracts, there is a two-tier notification requirement, namely 

that the Contractor notify the Superintendent (or the Principal as the 

case may be) immediately upon becoming aware of the likely 

occurrence of a delay, and again, providing details of the extent of 

the delay and other such matters, within a reasonable time of the 

Contractor being able to calculate the extent and likely cost and 

effect on the construction program of that delay. 

 

The obligation of the Contractor to give the second notice (in 

AS2124-1992, within 28 days of the delay occurring, giving details 

of the claim, and the facts upon which it is based) appears, in 

AS2124-1992, in the third paragraph of clause 35.5: 

 

 

If the Contractor is or will be delayed in reaching 

Practical Completion by a cause described in the 

next paragraph and within 28 days after the 

delay occurs the Contractor gives the 

Superintendent a written claim for an extension 

of time for Practical Completion setting out the 

facts on which the claim is based, the Contractor 

shall be entitled to an extension of time for 

Practical Completion. 

 

 

The Contract will usually provide that where the Contractor fails to 

give the necessary notice (or as the case may be, either of the 

necessary two notices), the Contractor will be barred under the 

Contract from bringing a claim for an extension of time and/or delay 

costs. 

 

There is a substantial body of law as to the effect of such time bar 

clauses (see below).  From time to time, the Courts have declined to 

give effect to such time bar clauses for various reasons.   
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The Contractor who wishes to make such a claim should strictly 

comply, however, with such time bar notice provisions. 

 

Criticality/float 
 

A pre-requisite to claiming an extension of time, often expressly 

included in the Contract, is that the Contractor will, in fact, be 

delayed in achieving practical completion by the Date for Practical 

Completion. 

 

In effect, the Contract will usually provide that even though  a delay 

might occur, unless that delay occurs to a critical activity (namely, an 

activity which, if delayed, will consequently delay the Works from 

being brought to practical completion by the Date for Practical 

Completion), the Contractor is not to be entitled to an extension of 

time. 

 

This pre-requisite to an extension of time is not articulated in every 

contract (in some contracts, there is no expression of this 

requirement). For example, clause 35.5 of AS2124-1992 provides: 

 

 

If the Contractor is or will be delayed in 

reaching Practical Completioné.. 

 

  

This has been confused, from time to time, with a separate issue as to 

ñWho Owns the Float?ò On one view, where a Contractor has 

carefully arranged his affairs (or ñhusbandedò his time) so as to make 

certain activities non-critical, then delays which are caused to the 

Contractor, for which the Contract provides an extension of time, 

should result in an extension of time (thereby, in fact, giving the 

Contractor even more time ñup his sleeveò).  The opposite view is 

that the Contractor, where delayed on a non-critical activity, should 

never be entitled to an extension of time where he will not, in fact, be 

delayed under the Contract. 

 

Contract provisions usually expressly provide for the latter (namely, 

that the Contractor is not entitled to an extension of time unless that 

delay is likely to delay him in achieving practical completion, i.e. 

that the delay occurs to a critical activity only).  Despite this, the 

Courts have tended towards a view that the Contractor, where he has 

carefully husbanded his time in a particular way, should not be 

penalised by being denied an extension of time in such 

circumstances. 

 

Such issues will need to be resolved in each case depending on the 

particular provisions of the Contract.  The likelihood is, however, 

that a Court would prefer to find in favour of a Contractor where a 

delay is caused by the Principal (albeit to a non-critical activity) 

where such an interpretation is available to it. 

 

 

4.3 LIQUIDATED DAMAGES  

 

The contractual obligation on the Contractor, in respect of time under 

the Contract, is to bring the Works to practical completion by the 

Date for Practical Completion. 
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Where the Contractor breaches the Contract by failing to bring the 

Works to practical completion by the Date for Practical Completion, 

the Principal would, in the absence of any other provision, have a 

contractual entitlement to sue for general damages. 

 

The convention has evolved, for the common convenience of the 

parties, that such damages are pre-agreed at the time of entering into 

the Contract.  For this purposes, such damages are usually referred to 

as ñliquidated damagesò (in this context, the use of the word 

ñliquidatedò means, a specific amount, rather than an amount to be 

determined by the Courts). 

 

The requirements to bring the Works to practical completion are 

generally to be found in this form in such major standard form 

contracts as AS2124, JCC, NPWC3 and others. For example, clause 

35.6 of AS2124-1992 provides: 

 

 

35.6 Liquidated Damages for Delay in 

Reaching Practical Completion 
 

If the Contractor fails to reach Practical 

Completion by the Date for Practical Completion, 

the Contractor shall be indebted to the Principal 

for liquidated damages at the rate stated in the 

Annexure for every day after the Date for 

Practical Completion to and including the Date 

of Practical Completion or the date that the 

Contract is terminated under Clause 44, 

whichever first occurs. 

 

If after the Contractor has paid or the Principal 

has deducted liquidated damages, the time for 

Practical Completion is extended, the Principal 

shall forthwith repay to the Contractor any 

liquidated damages paid or deducted in respect of 

the period up to and including the new Date for 

Practical Completion. 

 

 

 

In fact, though such liquidated damages are to be paid by the 

Contractor to the Principal (usually, in fact, they are deducted by the 

Principal from monies due to the Contractor, where the Principal 

decides to deduct such liquidated damages at all), the liquidated 

damages provision is in fact, primarily for the benefit of the 

Contractor. The operation of a liquidated damages clause effectively 

limits the potential exposure of the Contractor to damages for late 

completion. 

 

There are a number of issues which arise in respect of liquidated 

damages as follows: 

 

1. The Courts have generally declined to enforce ñpenaltyò 

clauses (see below).  For this reason, it is usual to make 

the liquidated damages a genuine pre-estimate of the 

damages likely to be suffered by the Principal in the event 

of late completion (albeit that this pre-estimate is made at 

the time of entering into the Contract rather than when the 

delay occurs, at the end of the construction period).  It 
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may suffice to say, however, that a daily estimate of 

damages is rarely (if ever) treated as a penalty clause by 

the Courts.  Penalty clauses usually take the nature of an 

amount unrelated to the actual damage suffered, and 

which penalty only comes into effect on a particular date. 

 

2. The quantum of liquidated damages is usually estimated 

by the parties at the time of entering into the Contract, 

based on the damages likely to be suffered by the Principal 

if in fact the Contractor is late in completing the Works.  

Accordingly, as a matter of contractual negotiation, the 

amount of damages is typically a ñgenuine pre-estimateò 

of those damages.  In the absence, however, of agreement 

on that amount, the parties are open to leave out the 

liquidated damages clause altogether.  In such 

circumstances, the Principal could sue the Contractor for 

general damages if the Contractor was late in completing 

the Works.  (The usual reason why the Contractor will 

insist on a liquidated damages clause is for the reason set 

out above, namely to limit his potential exposure in such 

circumstances.) 

 

3. From time to time, parties (usually by mistake, but this 

could sometimes be the commercial agreement) insert the 

word ñNilò in the item for liquidated damages. Courts 

have interpreted this to mean what it says, namely that the 

Contractor, if late, pays zero damages to the Principal in 

respect of that lateness. (If the parties, in fact, intended to 

delete the liquidated damages clause, and rely on general 

damages for any lateness, they should delete the entire 

liquidated damages provision, rather than write ñNilò). 

 

4. There is no requirement on the Principal to establish that it 

has, in fact, suffered loss (the whole purpose of pre-

agreeing liquidated damages is to avoid the potential 

upside/downside on losses). 

 

 

General damages excluded? 

 

In Silent Vector Pty Ltd (t/as Sizer Builders) v Squarcini [2008] 

WASC 246 a builder entered into an AS2124-1992 standard form 

contract with a developer, for the construction of a twelve storey 

apartment building.  In liquidated damages item, in the Annexure, the 

parties had inserted ñN/Aò. The arbitrator concluded that ñN/Aò 

meant that the parties intended the liquidated damages clause to be 

not applicable, leaving the principal able to claim general damages 

for delay.   

 

The arbitrator referred to dicta in Gilbert -Ash (Northern) Ltd v 

Modern Engineering (Bristol) Ltd [1974] AC 689, to the effect 

holding that if he was wrong in reaching that conclusion, he was lead 

to the same result because of the failure of the parties to use clear and 

unequivocal words, as was required before it could be found that 

either party intended to abandon a remedy in general damages.   

 

The arbitrator also considered previous similar cases, Temloc Ltd v 

Errill Properties Ltd (1987) 39 BLR 30, Baese Pty Ltd v RA 

Bracken Building Pty Ltd  (1990) 6 BCL 137, and CS Phillips Pty 

Ltd v Baulderstone Hornibrook Pty L td (1987) 39 BLR 30 
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(Unreported NSWSC, 26 October 1994), however, he was able to 

distinguish each of these decisions on a number of grounds, relating 

both to the ambit of the relevant liquidated damages clauses in the 

relevant standard form contract in each case, and the differing ways 

the parties had amended, or inserted information corresponding to, 

the clauses of that standard. 

 

In Temloc Ltd v Errill Properties Ltd (1987) 39 BLR 30, the 

parties intended to exclude liquidated damages from a JCT standard 

form contract.  The parties (wrongly) assumed that, by inserting 

ñNILò, they had excluded liquidated damages and a party could seek 

general damages instead.  The English Court of Appeal found that 

this was not the case. The standard contract contained only one 

remedy for delay - liquidated damages.  Once this remedy was 

excluded, there was no fall-back mechanism in the contract for 

recovering any general damages for delay. 

 

In Baese , the parties inserted ñNILò for the ñrate for liquidated 

damages and ascertained damagesò in the annexure item of a JCCB-

1985 standard form contract.  The NSW Supreme Court found that 

the particular contract, unlike the contract in Temloc, contained 

rights to general damages for delay.  This meant that the parties did 

not, by setting the rate for liquidated damages at ñnilò, exclude 

general damages for delay.  

 

In CS Phillips, the parties inserted ñN/Aò in the annexure item for 

liquidated damages, again a JCCB-1985 standard form contract.  The 

court found that ñN/Aò had the same effect as ñNILò and that the 

contract, like Temloc, was expressed so that the liquidated damages 

clause was the only remedy for delay, and there were no other rights 

under the contract to recover any general damages for delay. 

 

Justice Jenkins, dealing with an appeal against the arbitratorôs award 

in Silent Vector, reviewing the case law on ñNILò and ñN/Aò being 

inserted the liquidated damages items in standard form contracts, 

concluded that these decisions could offer only limited assistance in 

answering the question of construction, and ultimately turned on the 

particular contractual terms. 
 
 

Penalties and liquidated damages  

 

Liquidated damages or penalties provisions in building contracts 

typically relate to the obligation to complete the work within the 

specified time. In cases where the act concerned is a breach of 

contract, the court may inquire whether the payment or forfeiture 

provided for in the contract is a penalty, or liquidated damages.  

 

If it is deemed to be a penalty, the party claiming that it will not be 

allowed to recover the full amount, if his damage was in fact less, yet 

on the other hand will not be limited to that amount if his damages 

have been greater. If it is held to be liquidated damages, the 

aggrieved party will be entitled to the stipulated sum, whether the 

real damage be greater or less or absent. 

 

The essence of a penalty is a payment of money stipulated as in 

terrorem of the offending party; the essence of liquidated damages is 

a genuine covenanted pre-estimate of damage. 

 



 

 Contract Administration Principles February 2009 

48 

Whether a sum stipulated is penalty or liquidated damages is a 

question of construction to be decided upon the terms and inherent 

circumstances of each particular contract, judged as at the time of the 

making of contract, not as at the time of the breach.  

 

The task of construction has suggested various tests from time to 

time: 

 It will be held to be a penalty if the sum stipulated for is 

extravagant and unconscionable in amount in comparison with 

the greatest loss that could conceivably be proved to have 

followed from the breach.  

 It will be held to be a penalty if the breach consists only in not 

paying a sum of money, and the sum stipulated is a sum greater 

than the sum which ought to have been paid. 

 There is a presumption that it is a penalty when a single lump 

sum is made payable by way of compensation, on the occurrence 

of one or more events, some of which may occasion serious and 

others trifling damageò. 

 It is no obstacle to the sum stipulated being a genuine pre-

estimate of damage, that the consequences of the breach are such 

as to make precise pre-estimation almost an impossibility. On 

the contrary, that is just the situation when it is probable that 

pre-estimated damage was the true bargain between the parties.  

 

In AMEV -UDC Finance Ltd v Austin (1986) 162 CLR 170, Mason 

and Wilson JJ observed: 

 

ñ A penalty provision has been regarded as unenforceable 

or, perhaps void, ab initioé.In the majority of cases 

involving penalties, the courts, if called upon to assist in 

partial enforcement ..Penalty clauses are not, generally 

speaking, so expressed as to entitle the plaintiff to recover 

his actual loss. Instead they prescribe the payment of a sum 

which is exorbitant or a sum to be ascertained by reference 

to a formula which is not an acceptable pre-estimate of 

damage
2
é.ñis one of degree and will depend on a number 

of circumstances including; (1) the degree of disproportion 

between the stipulated sum and the loss likely to be suffered 

by the plaintiff, a factor relevant to the oppressiveness of the 

term  to the defendant, and the (2) the nature of the 

relationship between the contracting parties, a factor 

relevant to the unconscionability of the plaintiffôs conduct in 

seeking to enforce the term.ò
3
 

 

4.4 DELAY COSTS 

 

Where the Contractor is delayed in completing the Works, he will 

usually be exposed to additional costs, irrespective of who caused the 

delay. 

 

Such ñdelay costsò will usually arise out of the continuing costs to be 

borne by the Contractor (for example, crane hire, site shed hire, 

foreman salaries, other continuing costs including the contribution 

                                                      
2 at 192 
3 This principle was recently considered again, by Cox CJ, with approval in 

State of Tasmania v Leighton Contractors Pty Ltd (No 3) [2004] TASSC 

132 (16 November 2004) 
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which the particular project is required to make to the head office 

overheads...). 

 

Where, therefore, the delay is caused by a breach of contract on the 

part of the Principal (for example, delay in providing access to the 

site, or in the provision of drawings and specifications, or through a 

failure by the Principal to perform activities required of the 

Principal...) the Contractor will suffer financial loss in addition to the 

mere loss of time.  The Contractor will therefore wish to claim an 

adjustment to the Contract Sum, or ñdelay costsò, in addition to 

claiming an extension of time to the Date for Practical Completion. 

 

The best drawn Contracts will usually expressly provide for the 

Principal to pay such ñdelay costsò to the Contractor (on the 

reasoning that in the absence of such an express clause the 

Contractor will nevertheless have an entitlement to damages against 

the Principal).  Further, the clause will usually expressly limit the 

Contractorôs entitlement in such circumstances. 

 

For example, clause 36 of AS2124-1992 provides: 

 

 

36. DELAY OR DISRUPTION COSTS 
 

Where the Contractor has been granted an 

extension of time under Clause 35.5 for any delay 

caused by any of the events referred to in 

Clause 35.5(b)(i), the Principal shall pay to the 

Contractor such extra costs as are necessarily 

incurred by the Contractor by reason of the 

delay. 

 

Where the Contractor has been granted an 

extension of time under Clause 35.5 for any delay 

caused by any other event for which payment of 

extra costs for delay or disruption is provided for 

in the Annexure or elsewhere in the Contract, the 

Principal shall pay to the Contractor such extra 

costs as are necessarily incurred by the 

Contractor by reason of the delay. 

 

Nothing in Clause 36 shall - 

 

(a) oblige the Principal to pay extra costs for 

delay or disruption which have already 

been included in the value of a variation 

or any other payment under the Contract; 

or 

 

(b) limit the Principal's liability for damages 

for breach of contract. 

 

 

 

Interestingly, in AS2124-1992, the delay cost provisions of the 

Contract refer to the entitlement of the Contractor to claim ñextra 

costs necessarily incurredò. On one view, this entitlement somehow 

limited the Contractorôs entitlement (for example, when compared to 

the similar provisions in the JCC Contract which refer to ñloss 

,damage or expensesò).    
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Contracts will usually expressly provide the Contractorôs entitlement 

to delay costs in particular circumstances, and, possibly, seek to limit 

and/or impose pre-conditions on the extent of that recovery. 

 

 

4.5 PROGRAMMING  

 

The obligation on the Contractor in respect of programming is 

merely to: 

 

proceed with the Works with reasonable expedition 

provide a program within a set period of award of the Contract 

achieve practical completion by the Date for Practical Completion 

 

For example, clause 33 of AS2124-1992 provides: 

 

 

33.1 Rate of Progress 
 

The Contractor shall proceed with the work 

under the Contract with due expedition and 

without delayéé. 

 

 

33.2 Construction Program 
 

éééééé. 

 

A construction program shall not affect rights or 

obligations in Clause 33.1. The Contractor may 

voluntarily furnish to the Superintendent a 

construction program. 

 

The Superintendent may direct the Contractor to 

furnish to the Superintendent a construction 

program within the time and in the form directed 

by the Superintendent. 

 

The Contractor shall not, without reasonable 

cause, depart from - 

(a) a construction program included in the 

Contract; or 

(b)  construction program furnished to the 

Superintendent. 

 

The furnishing of a construction program or of a 

further construction program shall not relieve the 

Contractor of any obligations under the Contract 

including the obligation to not, without 

reasonable cause, depart from an earlier 

construction program. 

 

 

 

The practice on larger projects is to expressly set out detailed 

requirements as to the requirements for the program. 

 

The Contractor is only required to achieve the contract dates. The 

sequencing of the Works (within limits) is up to the Contractor. 
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Where the Contractor is directed to perform the Work in a certain 

manner or sequence, that direction may result (depending upon the 

terms of the tender documents) in a variation claim to the Contractor. 

 

The programming obligations are, however, subject to the 

requirement (provided this appears in the Contract provisions) to 

expeditiously perform the Works so as to achieve practical 

completion by the Date for Practical Completion. 

 

 

4.6 TIME BARS  

 

The Courts have generally attempted to read down time bars, 

where this is possible in the context of the Contract, to be 

directory/procedural, rather than mandatory. In that event, the 

party failing to comply with the time bar may be liable in 

damages to the other party (for damages caused by the failure to 

comply with the time bar), but not barred. 

 

For example, in Jennings Construction Ltd v Q H and M Birt 

Pty Ltd (1987) 3 BCL 189, the Court interpreted the catch-all 

clause 48 of NPWC3-1981 as not barring progress claims and 

variations (but only final claims). 

 

The Court will give effect to time bar clauses, however, where 

the intention of the parties to give the clause this effect is clear 

from the contract (for example, in relation to a potential latent 

conditions claim in Wormald Engineering Pty Ltd v 

Resources Conservation Co International (1989) 8 BCL 158 . 

 

The usual arguments made by a party which has failed to give 

the requisite notices in the face of a time bar clause include: 

 

1. the true interpretation of the clause, in the particular 

case, is that the clause is directory/procedural, not 

mandatory (the claim is not barred, though the injured 

party is entitled to damages); 

 

2. there is an implied term which has the effect, in the 

particular case of making the particular time bar clause 

inapplicable (for example, an implied term that the 

party bringing the claim must first have all of the 

necessary information, or that the other party is not in 

default under the Contract); 

 

3. in the event that the particular claim is barred in 

contract, the claim can be brought outside the Contract 

(for example, in restitution, or under the Trade 

Practices Act, or in negligence);  

 

4. that the other party has somehow waived his right to 

rely on the time bar (for example, there were 

discussions of the claims encouraging the claimant to 

wait until some later time before making the particular 

claim); 

 

5. that the particular claim (for example, for an extension 

of time) is barred but the claimant is not barred from 

suing for general damages for breach of contract. 
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Finally, where there is an arbitration clause, section 48 of the 

Commercial Arbitration Act  gives the Court a discretion to 

extend the time to refer a claim to arbitration in certain restricted 

circumstances. 

 

Interestingly, AS4000-1997 has adopted a more lenient view 

towards failure to comply with time bars (this may explain the 

general failure of principals, public and private sector, to move 

to the latest revision?). Clause 41.2 of AS4000-1997 provides: 

 

Liability for failure to communicate 

 

The failure of a party to comply with the 

provisions of subclause 41.1 or to communicate 

a claim in accordance with the relevant 

provision of the Contract shall, inter alia, entitle 

the other party to damages for breach of 

Contract but shall neither bar nor invalidate the 

claim. 

 

 

 

It seems to me that the Courts, and arbitrators, on balance, are 

far more likely to adopt the reasoning in Wormald  and give 

effect to clearly worded time bars. 
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5. PAYMENT 

 

5.1 PROGRESS CLAIMS/PROGRESS 

CERTIFICATES/PROGRESS PAYMENTS   
 

Progress Claim 

 

In all traditional standard form contracts, the Contractor is required 

to periodically deliver, to the Superintendent, progress claims for 

payment under the contract. 

 

The Contractor is required to submit details supporting its claim for 

payment (discussed further below).  In most standard form contracts 

in Australia, the Superintendent is required to assess those progress 

claims (by reference to the degree of completeness and the quality of 

the materials and workmanship). For example, in AS2124-1986, 

clause 42.1 provides, in part, as follows: 

 

 

42.1 Payment Claims, Certificates and Time 

for Payment. 

 

At the times for payment claims stated in the 

Annexure...the Contractor shall deliver to 

the Superintendent claims for payments 

supported by evidence of the amount due to 

the Contractor and such information as the 

Superintendent may reasonably require.  

Claims for payment shall include all 

amounts then due to the Contractor under 

the Contract or for breach thereof. 
 

 

Accordingly the Superintendent must calculate the amount due, at 

that time, having regard to: 

(i) work carried out by the Contractor in performance of the 

contract; and 

(ii)  claims for breach of contract. 

 

This is potentially a complex calculation.   

 

It might be said that the value of works to be assessed in relation to 

paragraph (i) could be performed by a quantity surveyor. (In fact, on 

a number of major projects in the late 1980's, project financiers often 

preferred quantity surveyors, rather than 

engineers/architects/superintendents, to assess progress claims... this, 

possibly, was a preference of project financiers rather than 

Proprietors.)  The difficulty with this type of assessment, however, is 

that it is necessarily linked to an assessment of quality of materials 

and workmanship.  It is necessary to ensure that the works as 

completed are in accordance with the technical requirements of the 

drawings and specifications, and are free of defects.  This 

assessment, in itself, may ultimately become the subject of technical 

debate. 

 

But perhaps the more complex area is the assessment of payment 

claims for "breach" of contract.  Claims for breach of contract might 

include, for example: 

Á additional payment to the Contractor for latent conditions 



 

 Contract Administration Principles February 2009 

54 

Á claims for delay costs arising out of extensions of time 

which were the fault of the Proprietor 

Á claims for variations which arose out of the Proprietor's 

failure to give access to the site, or additional work caused 

by faulty design documentation 

Á claims for variations arising out of directions by the 

Superintendent relating to works not included in the 

contract/tender documents 

 

In addition, in recent times, the Superintendent might expect from 

time to time to receive even more complex claims, such as: 

Á restitution/quantum meruit claims (where the works as 

constructed are so different from that tendered on, that the 

contract sum is no longer applicable) 

Á claims for negligence (for example, for additional works 

caused by negligent preparation of the design drawings 

specifications) 

Á claims for misleading and deceptive conduct under the 

Trade Practices Act (Cth) and/or the state Fair Trading Acts 

 

Interestingly, this type of claim was traditionally, for example, under 

AS2124-1986, not been required to be assessed by the 

Superintendent in assessing a progress claim. However, under 

AS2124-1992, this provision was amended to expand the nature of 

claims which were to be assessed by the Superintendent.   

 

The additional words (highlighted in clause 42.1 above) seem to 

include the negligence/quantum meruit/TPA type claims. In every 

case, the ambit of the Superintendent's assessment of progress claims 

will depend on the language of the Contract.  

 

Progress Certificate 

 

When the Superintendent has assessed the progress claim he issues 

the Progress Certificate. For example, clause 42.1 of AS2124-1992 

provides: 

 

 

Within 14 days after receipt of a claim for 

payment, the Superintendent shall issue to the 

Principal and to the Contractor a payment 

certificate stating the amount of the payment 

which, in the opinion of the Superintendent, is to 

be made by the Principal to the Contractor or by 

the Contractor to the Principal.  The 

Superintendent shall set out in the certificate the 

calculations employed to arrive at the amount 

and, if the amount is more or less than the 

amount claimed by the Contractor, the reasons 

for the difference. The Superintendent shall allow 

in any payment certificate issued pursuant to this 

Clause 42.1 or any Final Certificate issued 

pursuant to Clause 42.8 or a Certificate issued 

pursuant to Clause 44.6, amounts paid under the 

Contract and amounts otherwise due from the 

Principal to the Contractor and/or due from the 

Contractor to the Principal arising out of or in 

connection with the Contract including but not 

limited to any amount due or to be credited under 

any provision of the Contract. 
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It is critical that the progress certificate be issued by the time stated 

in the Contract (under some contracts, if the certificate is not issued 

within the time, the Contractor is entitled to payment of the whole 

claim. For example, clause 42.1 of AS2124-1992 provides:  

 

 

éé.. if no payment certificate has been issued, 

the Principal shall pay the amount of the 

Contractor's claimé. 

 

Where the Superintendent is not satisfied by the material submitted 

by the Contractor, the correct course is to make the assessment rather 

than wait for the additional information (in the absence of written 

agreement from the Contractor).  

 

Progress Payment 

 

The Progress Certificate is provided to both the Principal and the 

Contractor.  To the extent that either party disputes that Progress 

Certificate, they are required under the Contract to take certain steps 

within a particular number of days to dispute that Progress 

Certificate.  

 

Failing any dispute arising in relation to the Progress Certificate, the 

Principal then becomes contractually obliged to make the Progress 

Payment to the Contractor, in accordance with that Progress 

Certificate, within the number of days as set out in the Contract. For 

example, clause 42.1 of AS2124-1992 provides:  

 

 

Subject to the provisions of the Contract, within 

28 days after receipt by the Superintendent of a 

claim for payment or within 14 days of issue by 

the Superintendent of the Superintendent's 

payment certificate, whichever is the earlier, the 

Principal shall pay to the Contractor or the 

Contractor shall pay to the Principal, as the case 

may be, an amount not less than the amount 

shown in the Certificate as due to the Contractor 

or to the Principal as the case may beééé.  

 

 

Progress certificates, and progress payments, do NOT constitute 

evidence that the works are properly performed, or that they have 

been accepted. Progress certificates, and progress payments, merely 

constitute interim assessments, and interim payments on account. For 

example, clause 42.1 of AS2124-1992 provides:  

 

 

ééé A payment made pursuant to this Clause 

shall not prejudice the right of either party to 

dispute under Clause 47 whether the amount so 

paid is the amount properly due and payable and 

on determination (whether under Clause 47 or as 

otherwise agreed) of the amount so properly due 

and payable, the Principal or Contractor, as the 

case may be, shall be liable to pay the difference 

between the amount of such payment and the 
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amount so properly due and payable. 

 

Payment of moneys shall not be evidence of the 

value of work or an admission of liability or 

evidence that work has been executed 

satisfactorily but shall be a payment on account 

only, except as provided by Clause 42.8. 

 

 

 

The Principalôs obligation to pay on the Progress Certificate is 

critical. The failure to pay on a certificate has caused serious 

contractual problems to principals, wrongly believing that this 

obligation could be avoided because of some other factor (for 

example, defects, lateness, etc, not, for some reason addressed in the 

progress certificate.) 

 

 

5.2 CASH RETENTION / BANK GUARANTEE SECURITY  

 

Prior to Practical Completion 

 

The Superintendent, in issuing the Progress Certificate, will calculate 

the cash retention, if any which is to be taken into account in making 

any progress payment.  (We refer to cash retention and security in 

more detail in Section 7.) 

 

The convention, historically, was for the Contractor to provide 

security for the performance of his obligations to the Principal, by 

the Principal deducting cash retention from progress payments, 

usually of the order of 5% of the value of work completed to any 

point, up to the Date of Practical Completion. 

 

The purpose of allowing the deduction of cash retention from the 

value of works completed, up to the point of Practical Completion, 

was to enable the Principal, should the need arise, to use those funds 

to pay others (if necessary) to rectify and/or complete the Contract 

Works in part or in total as the case required. 

 

In recent times, in fact, cash retention security has been substantially 

replaced by bank guarantee security (again, this is referred to in more 

detail in Section 8). 

 

From the time of commencing the work up until practical 

completion, therefore, when issuing Progress Certificates, the 

Superintendent will usually note the amount of cash retention to be 

deducted, or not, from such Progress Payments. 

 

The Contract will usually provide that such cash retention or security 

is to be returned, in part (usually 50%) at Practical Completion. 

 

Defects Liability Period 
 

The Contract will usually expressly provide for a Defects Liability 

Period. 

 

Typically such a period might be of the order of 12 months on a 

major construction contract, could be as little as 3 months on a minor 

construction contract, or could conceivably be for 2 years or more on 

a complex industrial project requiring lengthy commissioning 
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periods for equipment.  In practice, however, on major works, the 

Defects Liability Period would usually be of the order of 12 months. 

 

During that Defects Liability Period, the Contractor will usually be 

expressly obliged to return to the site and rectify defects which 

become apparent.  (We refer to the defects liability provisions in 

more detail in Section 6). 

 

Accordingly, at practical completion, part  of the cash retention or 

bank guarantees will usually be returned to the Contractor, and the 

balance of the cash retention or bank guarantees will be retained 

throughout the Defects Liability Period.  That security which is 

retained throughout that period is retained for the purpose of, should 

the need arise, the Principal rectifying such defects. 

 

Final Completion 
 

At the end of the Defects Liability Period, usually referred to as Final 

Completion, the Contractor will usually be required to submit a Final 

Payment Claim, including all claims which he wishes to make under 

the Contract. The Contract will usually expressly exclude any further 

claims being made by the Contractor under the Contract. The 

Contractor is usually expressly barred from bringing any further 

claims under the Contract (remembering that the work has now been 

completed for 12 months or more).  

 

For example, clause 42.7 of AS2124-1992 provides:  

 

 

42.7 Final Payment Claim 
 

Within 28 days after the expiration of the Defects 

Liability Period, or where there is more than one, 

the last to expire, the Contractor shall lodge with 

the Superintendent a final payment claim and 

endorse it "Final Payment Claim". 

 

The Contractor shall include in that claim all 

moneys which the Contractor considers to be due 

from the Principal under or arising out of the 

Contract or any alleged breach thereof. 

 

After the expiration of the period for lodging a 

Final Payment Claim, any claim which the 

Contractor could have made against the 

Principal and has not been made shall be barred 

 

The Principal/Superintendent will then issue the Final Certificate, 

and return the balance of any cash retention or security monies will 

be returned to the Contractor (with deductions as may be necessary 

for uncompleted work, if any).  

 

For example, clause 42.8 of AS2124-1992 provides:  

 

 

42.8 Final Certificate 
 

Within 14 days after receipt of the Contractor's 

Final Payment Claim or, where the Contractor 

fails to lodge such claim, the expiration of the 
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period specified in Clause 42.7 for the lodgement 

of the Final Payment Claim by the Contractor, 

the Superintendent shall issue to the Contractor 

and to the Principal a final payment certificate 

endorsed "Final Certificate". In the certificate the 

Superintendent shall certify the amount which in 

the Superintendent's opinion is finally due from 

the Principal to the Contractor or from the 

Contractor to the Principal under or arising out 

of the Contract or any alleged breach thereof. 

 

 

Unlike other certificates, the Final Certificate will usually be 

evidence of the satisfactory completion of the Contractorôs 

obligations under the Contract. The Principal is not (in standard form 

and other well drawn contracts) barred from making further claims 

(for example, defects may not become apparent in substantive 

structures for several yearsé).  

 

For example, clause 42.8 of AS2124-1992 provides: 

 

 

Unless either party, either before the Final 

Certificate has been issued or not later than 

15 days after the issue thereof, serves a notice of 

dispute under Clause 47, the Final Certificate 

shall be evidence in any proceedings of 

whatsoever nature and whether under the 

Contract or otherwise between the parties arising 

out of the Contract, that the Works have been 

completed in accordance with the terms of the 

Contract and that any necessary effect has been 

given to all the terms of the Contract which 

require additions or deductions to be made to the 

Contract Sum, except in the case of - 

 

(c) fraud, dishonesty or fraudulent 

concealment relating to the Works or any 

part thereof or to any matter dealt with in 

the said Certificate; 

 

(d) any defect (including omission) in the 

Works or any part thereof which was not 

apparent at the end of the Defects 

Liability Period, or which would not have 

been disclosed upon reasonable 

inspection at the time of the issue of the 

Final Certificate; or 

 

(e) any accidental or erroneous inclusion or 

exclusion of any work, plant, materials or 

figures in any computation or any 

arithmetical error in any computation. 

 

  

 

 

5.3 VALUATION OF PROGRESS CLAIMS  

 

Value of Completed Work/Value to Complete 
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The nature of a construction contract is that payment is to be made 

progressively throughout the completion of the Works until practical 

completion. 

 

The Contractorôs entitlement to payment, however, will be in 

accordance with the Contract Sum, not the actual value of work.  All 

being equal the two amounts (the Contract Sum, and the actual value 

of the work), should be reasonably similar.  The Contract Sum, 

however, is a matter for the tenderers to compete on and, 

accordingly, one could imagine that the Contract Sum could be 

greater than or less than the actual value of the work. 

 

Accordingly, when the Superintendent comes to value the progress 

claims, he will usually make his assessment on the basis of 

percentage completion of the Works relative to the Contract Sum, 

rather than the actual value of work completed. 

 

There are, however, a number of possible alternative methods for 

valuation which would include: 

(i) the value of the completed work on a pure valuation basis; 

(ii)  the value of the work still to be completed under the Contract, 

on a pure valuation basis, deducted from the total Contract 

Sum. 

 

Where financiers are involved in the funding of construction work, 

the latter method of valuation has tended to be adopted from time to 

time, the financiers being concerned to ensure, for the purposes of 

their security, that there are at all times sufficient funds left in the 

finance facility to complete the work if necessary.   

 

Accordingly, in certain cases, the Superintendent in assessing the 

progress claims may be interested in the calculation of the value of 

the work to be completed, as opposed to the percentage of work 

completed on a pro-rata basis.  

 

Ultimately, this will be a subjective assessment by the 

Superintendent. For example, clause  42.1 of AS2124-1992 provides:  

 

 

ééé the Superintendent shall issue to the 

Principal and to the Contractor a payment 

certificate stating the amount of the payment 

which, in the opinion of the Superintendent, is 

to be made by the Principal to the Contractor 

or by the Contractor to the Principaléé. 

 

 

 

Bill of Quantities/Fixed Price/Schedule of Rates 
 

The Contract Sum which is included in the tenders is a matter for 

competition between the respective tenderers. 

 

The Contract will provide that the Contract Sum is to be a lump sum, 

a schedule of rates, or any other combination.  

 

For example, clause 3.1 of AS2124-1992 provides:  

 

 



 

 Contract Administration Principles February 2009 

60 

3.1 Performance and payment 
 

The Contractor shall execute and complete the 

work under the Contract. The Principal shall 

pay the Contractor - 

(f) for work for which the Principal 

accepted a lump sum, the lump sum; 

(g) for work for which the Principal 

accepted rates, the sum ascertained by 

multiplying the measured quantity of 

each section or item of work actually 

carried out under the Contract by the 

rate accepted by the Principal for the 

section or item, 

adjusted by any additions or deductions made 

pursuant to the Contract. 

 

 

 

The Principal will usually decide as to whether the Contract Sum is 

to be a fixed price, or alternatively, on a Schedule of Rates basis (for 

example, where the rough quantities are known, but for flexibility 

and/or difficulty of calculation reasons, the exact final quantities are 

not known and the Principal prefers to compare the tenderers on the 

basis of their unit rates rather than a total fixed price). (This is 

addressed in Section 1.) The Contract Sum may be calculated on a 

number of different bases, depending on the nature of the particular 

Contract: 

 

Fixed Price 

 

The tenderers will all bid a single price to be the Contract Sum.  

The price (subject to variations and other such matters expressly 

provided for in the Contract) will not vary, irrespective of the 

quantities ultimately encountered on the Contract. 

 

Schedule of Rates 

 

The tenderers all submit a price based on unit rates.  Those prices 

are, however, submitted pursuant to a schedule containing 

quantities, usually prepared by the Principal, which indicates 

quantities within a certain limit of accuracy.  Where the 

quantities, however, are ultimately outside that limit of accuracy 

(whether or not that limit of accuracy is expressly provided in the 

Contract) those rates may ultimately be inapplicable under the 

Contract. 

 

Bill of Quantities 

 

From time to time, the tenderers will be asked to bid on a fixed 

price basis but subject, however, to a bill of quantities.  In such 

circumstances, the fixed price is to be applicable only so far as 

the bill of quantities is accurate within certain limits (whether or 

not those limits are expressly provided within the Contract itself). 

 

Priced Bill of Quantities 

 

In addition to the above, the Contract may also provide for the 

Contractor, after he has been awarded the Contract (and the price has 

been agreed) to prepare a Priced Bill of Quantities. The Priced Bill of 
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Quantities is usually prepared to assist the valuation of progress 

claims, variations, and other assessment purposes. 

 

For example, clause 3.3 of AS2124-1992 provides:  

 

 

3.3 Adjustment for Actual 

Quantities - Schedule of Rates 
 

Where otherwise than by reason of a direction of 

the Superintendent to vary the work under the 

Contract, the actual quantity of an item required 

to perform the Contract is greater or less than the 

quantity shown in the Schedule of Rates - 

(h) where the Principal accepted a lump sum 

for the item, the difference shall be valued 

under Clause 40.5 as if it were varied 

work directed by the Superintendent as a 

variation; 

(i) where the Principal accepted a rate for 

the item the rate shall apply to the greater 

or lesser quantities provided that where 

limits of accuracy are stated in the 

Annexure the rate shall apply to the 

greater or lesser quantities within the 

limits and quantities outside the limits 

shall be valued under Clause 40.5 as if 

they were varied work directed by the 

Superintendent as a variation. 

If a Schedule of Rates omits an item which should 

have been included, the item shall be valued 

under Clause 40.5 as if it was extra work directed 

by the Superintendent as a variation 

 

 

In assessing progress claims, therefore, the Superintendent will 

sometimes be required to have regard to whether certain quantities 

for particular items are within a limit of accuracy expressly or 

impliedly included for particular items in either a schedule of rates or 

a bill of quantities. 

 

Where such items are outside such a limit of accuracy (whether an 

express limit of accuracy or an implied limit of accuracy) the 

Contractor will potentially be entitled to claim payment based on a 

reasonable sum for the work performed (usually referred to as a 

ñquantum meruitò claim, to which we refer further in Part 5.4.3 

below and generally in Section 10). 

 

Payment for Offsite Goods 
 

The Contract will usually expressly provide whether the Contractor 

is entitled to include, in progress claims, an amount for goods which 

have been either ordered, or supplied, but for particular reasons not 

yet delivered to the site. 

 

Such items might include, for example, bulk steel where that steel 

has to be purchased and then shipped to a fabrication site prior to 

delivery to the construction site.   
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The Principal is potentially exposed to loss where goods are to be 

paid for which have not yet been delivered to the site (for example, if 

the goods are lost, stolen, or damaged while offsite and out of the 

Principalôs control, or alternatively if the goods are not adequately 

identified and the Contractor, having received payment for the goods, 

then goes into liquidation, thereby exposing the Principal to a 

potential dispute over ownership of the goods). 

 

For example, clause 42.4 (this is an alternative clause)  of AS2124-

1992 provides:  

 

 

42.4 Unfixed Plant and Materials 

 

If the Contractor claims payment for plant or 

materials intended for incorporation in the Works 

but not incorporated the Principal shall not be 

obliged to make payment for such plant or 

materials but the Principal may make payment, if 

the Contractor establishes to the satisfaction of 

the Superintendent that - 

(j) such plant or materials have reasonably 

but not prematurely been delivered to or 

adjacent to the Site; 

(k) ownership of such plant and materials will 

pass to the Principal upon the making of 

the payment claimed; and 

(l) such plant or materials are properly 

stored, labelled the property of the 

Principal and adequately protected. 

 

Upon payment to the Contractor of the amount 

claimed, the plant or materials the subject of the 

claim shall be the property of the Principal free of 

any lien or charge. 

 

 

 

The Contract should always expressly provide for, at the minimum, 

the following where payment is to be made for offsite goods: 

Á adequate written evidence of the passing of title in the 

goods to the Principal, upon payment for those goods; 

Á adequate identification of the particular goods, appropriate 

labelling, and separation of those goods from other goods 

not within the ownership of the Principal, at all times; 

Á adequate insurance of those goods while out of control of 

the Principal, so as, in the event of their loss, to enable 

Principal to have, at a minimum, a good claim against an 

insurer for the cost of those goods. 

 

In the absence of any of the above, the Superintendent should not 

certify for payment of goods which have not yet been delivered to 

the site. 

 

 

5.4 VARIATIONS  

 

Whether Work Constitutes a Variation 
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The usual area in which the Superintendent is required to regularly 

exercise legal judgments under the Contract is in the authorisation 

and valuation of variations. 

 

These are two separate issues. 

 

The Contractor may assert from time to time that particular works 

which he has been required to perform (either in accordance with the 

contract documents, or alternatively pursuant to a direction of the 

Superintendent) constitute a Variation. The test applied by the Courts 

is, in substance, that particular work constitutes a variation if it is 

work outside the works upon which the Contractor 

tendered/contracted, having regard to the terms of the Contract. 

 

A number of issues regularly arise in relation to whether or not work 

constitutes a variation, including: 

 whether work subsequently performed by the Contractor is or is 

not included in the contract documents 

 whether particular work to be performed by the Contractor is, in 

accordance with the terms of the Contract, to be inferred from 

the contract documents 

 whether the circumstances in which work properly described in 

the contract documents is to be performed are different from the 

circumstances described in the tender/contract documents. 

 

These types of variations differ from the easy to understand type of 

variation, namely where the Proprietor wishes to change the work 

described in the original contract documents and seeks a quotation 

from the Contractor prior to that work being performed, which 

quotation the Proprietor then accepts and orders the variation or not. 

 

The Superintendent's assessment of whether or not work constitutes a 

variation is more than a technical assessment.  It requires skills in 

interpreting contract documents, a judicial impartiality in listening to 

the views of the Proprietor and the Contractor, and an ability to 

interpret documents which often are non-specific in relation to the 

subject matter of the asserted variation. 

 

As was the case in relation to the assessment of complex claims 

under the contract in certification of progress claims, the 

Superintendent is appointed by both parties to the contract to make 

this assessment.  The choice of the Superintendent is, in theory, a 

matter for the parties at the time of entering into the contract, but is, 

in practice, a matter which is usually decided solely by the 

Proprietor. 

 

Payment for Variations without  Written Instruction 
 

The Contract will usually provide that the Contractor is not entitled 

to payment for variations unless the Principal/Superintendent has 

given the Contractor a written instruction. 

 

In fact, there are several cases where the Contractor will be entitled 

to additional payment, albeit that he has not been given a written 

instruction. Those examples include: 

 where the work required to be performed by the Contractor is 

beyond the scope of the Works described in the contract 

documents 

 where work is wrongly rejected by the Principal/Superintendent, 

and is therefore re-performed/rectified by the Contractor  
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 where there is a separate agreement to pay for the additional 

work, or to waive the requirements for the written instruction 

 

 

The basis for claiming additional payment in these circumstances is 

not to be found in the Contract Conditions. The basis for the claim 

would be that the Contractor was directed to perform extra work, 

beyond that which was included in the Contract. In such 

circumstances, the Contractorôs claim is based in restitution rather 

than (or even despite) the express contract provisions.
4
 (Restitution is 

discussed in Section 12.) 

Valuation of Variations 

 

The second complex area of assessment for the Superintendent in 

relation to variations is in the valuation of variations. 

 

The common contract regime for valuing variations is, generally, as 

follows: 

 

 the Proprietor (usually through the Superintendent acting as 

agent of the Proprietor) and the Contractor attempt to agree on 

the value of the approved variation; 

 

 failing such agreement, the Superintendent assesses the value of 

the variation in accordance with any pre-agreed (at the time of 

entering into the contract) rates which may be applicable for 

such variations; 

 

 where there is no such applicable pre-agreement, the 

Superintendent determines a "reasonable sum", including an 

amount for the builders on-costs and profit (but, depending in all 

circumstances, on the express language of the contract). 

 

This regime cannot be avoided.  In practice, the tiered analysis of the 

valuation of variations is set out in detail. 

 

For example, clause 40.5 of AS2124-1992 provides:  

 

 

40.5 Valuation 
 

Where the Contract provides that a valuation 

shall be made under Clause 40.5, the Principal 

shall pay or allow the Contractor or the 

Contractor shall pay or allow the Principal as the 

case may require, an amount ascertained by the 

Superintendent as follows - 

(a) if the Contract prescribes specific rates or 

prices to be applied in determining the 

value, those rates or prices shall be used; 

(b) if Clause 40.5(a) does not apply, the rates 

or prices in a Priced Bill of Quantities or 

Schedule of Rates shall be used to the 

extent that it is reasonable to use them; 

(c) to the extent that neither Clause 40.5(a) or 

                                                      
4 The authorities for this proposition are set out, for example, in Cremean, Brooking on 

Building Contracts, 3rd Edition, at p.130. ñéAlthough a fixed price contract may put a 

ólimitô on the work described in the contract this cannot prevent payment for 
additional or varied workéò, and ñéExtra work may consist of the re-execution of 

work which the engineer has wrongly condemnedéò. 
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40.5(b) apply, reasonable rates or prices 

shall be used in any valuation made by the 

Superintendent; 

(d) in determining the deduction to be made 

for work which is taken out of the 

Contract, the deduction shall include a 

reasonable amount for profit and 

overheads; 

(e) if the valuation is of an increase or 

decrease in a fee or charge or is a new fee 

or charge under Clause 14.3, the value 

shall be the actual increase or decrease or 

the actual amount of the new fee or charge 

without regard to overheads or profit; 

(f) if the valuation relates to extra costs 

incurred by the Contractor for delay or 

disruption, the valuation shall include a 

reasonable amount for overheads but shall 

not include profit or loss of profit; 

(g) if Clause 11(b) applies, the percentage 

referred to in Clause 11(b) shall be used 

for valuing the Contractor's profit and 

attendance; and 

(h) daywork shall be valued in accordance 

with Clause 41. 

 

When under Clause 40.3 the Superintendent 

directs the Contractor to support a variation with 

measurements and other evidence of cost, the 

Superintendent shall allow the Contractor the 

reasonable cost of preparing the measurements 

or other evidence of cost that has been incurred 

over and above the reasonable overhead cost. 

 

 

 

Effectively, the Superintendent is being asked to put a valuation on 

works which, by definition, was not agreed between the parties at the 

time of entering into the contract.  It is work which the Contractor is 

obliged to perform (the Contractor bound himself to do this by 

entering into a contract which included a variation clause).  The 

parties did not agree, at the time of entering into the contract, on how 

much the Contractor would be paid for such work.  They merely 

agreed on the valuation regime. 

 

It is a contractual term, therefore, between the parties, decided upon 

at the time of entering into the contract, that the Superintendent is to 

have the last word on the valuation of variations. 
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6. QUALITY  

 

6.1 REQUIREMENTS UNDER THE CONTRACT  

 

Quality Requirements in Contract Documents 
 

The provisions, historically, which set out the quality requirements 

are non-comprehensiveô, the Contract usually relies on the subjective 

assessment of a person such as the Superintendent. 

 

Accordingly, when one looks at the standard form such as, for 

example, AS2124-1992, there is little or no guidance as to what is to 

be suitable in defining the standard of quality. The Contract merely 

states that the quality of the Work shall be in accordance with the 

contract documents. 

 

For example, clause 30.1 of AS2124-1992 provides:  

 

 

30.1 Quality of Materials and Work 
The Contractor shall use the materials and 

standards of workmanship required by the 

Contract.  In the absence of any requirement to 

the contrary, the Contractor shall use suitable 

new materials. 

 

 

There is a comprehensive regime, however, of assessment as to 

quality by, for example, the Superintendent, and then the giving of 

directions to rectify defective work. 

 

In recent times, this position has been changed by the introduction of 

quality assurance systems. 

 

The substantive content of a quality assurance system relates to 

procedures whereby quality of work is checked, discussed, certain 

certificates are required to be completed by particular parties, and 

generally the procedures are set out which will ensure the delivery of 

appropriate quality on a contract. 

 

Essentially, therefore, the determination of quality remains a 

subjective assessment by particular persons nominated under the 

particular contract. 

 

Implied Terms 

 

Most contracts will expressly provide that works are to be performed 

to achieve certain performance criteria, in particular that the work is 

to be: 

(i) fit for the purpose for which it was intended; 

(ii)  merchantable quality; 

(iii)  unless otherwise specified, new; 

(iv) performed with reasonable care and skill.... 

 

These pre-requisites, usually expressly included in the contract, are 

common to many contracts, not merely engineering contracts. 

 

In fact, were these requirements not to be expressly included in the 

contract, it would be likely that they would be implied into the 

contract in any event. 
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There are a number of reasons why such terms as set out above are 

usually implied, (if not expressly included) in engineering contracts, 

including: 

  

 such terms are likely to pass the implied term tests (set out in 

Section 1); 

 

 such terms are, from time to time implied into such contracts by 

legislation (for example, the Goods Act 1958, the Trade 

Practices Act 1974 (Cth), Fair Trading Act...); 

 

 common usage (it is usual, in such engineering contracts, that 

such terms are accepted amongst members of the industry, 

though, in particular cases, depending on the nature of the 

particular work to be performed, one could imagine 

circumstances where the terms would not be implied...) 

 

Accordingly, in most engineering contracts, in addition to the express 

specification of the works required to be performed and set out in 

detail in the Drawings and Specifications, there will usually be a 

number of implied terms that the works be fit for the purpose for 

which are intended, that the goods be of merchantable quality, that 

the materials, unless otherwise specified, be new, and that the 

workmanship be performed to a standard of reasonable care and skill. 

 

Codes 

 

The nature of engineering contracts is such that a number of SA 

(Standards Association) Codes and/or other Codes may be expressly 

included in the specification, or where no express inclusion is made, 

may be implied into the contract. 

 

For example, where structural steel work is required, one would 

expect that the code on structural steel work would be either 

expressly referred to in the specification, or if not expressly included, 

that there would be an implied term that all work conform to that 

Code. 

 

A difficulty arises from time to time in preparing those contracts.  On 

one hand, the natural intention of draftsman of such contracts, when 

preparing the Drawings and Specifications, is to expressly refer to 

particular SAA Codes, particularly related to the area of work to be 

performed under the contract.  (For example, if there is to be 

structural steel work, the tenancy is to expressly refer to the SAA 

Code on structural steel work.) 

 

On the other hand, however, there is an interesting contract 

interpretation issue, namely that where particular codes are expressly 

referred to in the specification, one could infer that other codes, not 

expressly included, do not need to be complied with. 

 

The likelihood is, however, that in the absence of expressly 

excluding an obligation to comply with any particular code, that a 

Court if it ever needed to do so, would interpret any contract as to 

include an implied term, at least, that Codes, were relevant, were to 

be complied with. 

 

There is a view (which is wrong), expressed from time to time, that it 

is a matter of law that all Codes be complied with.  In fact an 
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examination of the Codes in most instances, indicates an obligation 

to exercise an engineering judgment.  Further, there is, in fact, rarely 

any express obligation pursuant to legislation and/or any building 

regulations that particular SAA Codes be complied with. 

 

In all those circumstances, therefore, it is unlikely that one could 

simply presume that, as a matter of law, all SAA Codes must be 

complied with.  They do not have the force of legislation. 

 

Having regard to the common usage of such Codes, however, and the 

usual practice of requiring, as a minimum, compliance with 

particular codes in relation to particular such work, it is likely, it 

seems to me, that the engineering contracts would usually be 

interpreted as including, at least, an implied term that codes were 

generally to be complied with. 

 

 

6.2 DEFECTS 

 

Judgment of the Superintendent 
 

In most engineering contracts there is a person in the role of the 

Superintendent (whether it be a Superintendent or the principal 

himself performing the same role). The test on quality, historically, 

in engineering contracts, is exercised by that person subjectively. 

 

The identification of defects in engineering works can be complex.  

It will usually require a personal engineering skill on the part of the 

person making the assessment.  Further, such judgments are often the 

subject of  bitter disputes.  For example, a contractor may take the 

view that work has been satisfactorily completed, albeit that some 

minor defects are apparent (for example rough fabrication on steel 

work, or for example inaccuracies in fabrication elements), those 

minor defects being capable of easy rectification. 

 

Accordingly, therefore, the Superintendent when making an 

assessment as to quality, we usually be required to exercise 

engineering judgment, and contract judgment.  The determination by 

a Superintendent that work is ñdefectiveò will usually have serious 

consequences and it is likely, perhaps, that this will colour the 

Superintendentôs subjective engineering judgment. 

 

The test remains, however, under most engineering contracts, as to 

whether work meets the relevant quality standards, a subjective 

assessment by the Superintendent. 

 

Direction to Remedy 
 

Where the Superintendent concludes that work is defective, there is a 

usual regime which the Superintendent can follow to procure 

compliance by the Contractor with the quality standards under the 

contract. 

 

The first step which the Superintendent should follow is to give the 

Contractor formal notice, in writing, that particular work is defective, 

and that such work is to be remedied.  

 

For example, in AS2124-1992, Clause 30.3 provides that the 

Superintendent may give the Contractor a notice to rectify defective 

work, at the contractorôs expense.  



 

 Contract Administration Principles February 2009 

69 

 

 

30.3 Defective Materials or Work 
 

If the Superintendent discovers material or 

work provided by the Contractor which is not in 

accordance with the Contract, the 

Superintendent may direct the Contractor to - 

(a) remove the material from the Site;  

(b) demolish the work; 

(c) reconstruct, replace or correct the 

material or work; or 

(d) not to deliver the material or work to 

the Site. 

 

The Superintendent may direct the times within 

which the Contractor must commence and 

complete the removal, demolition, replacement 

or correction. 

 

If the Contractor fails to comply with a 

direction issued by the Superintendent pursuant 

to Clause 30.3 within the time specified by the 

Superintendent in the direction and provided 

the Superintendent has given the Contractor 

notice in writing that after the expiry of 7 days 

from the date on which the Contractor receives 

the notice the Principal intends to have the 

work carried out by other persons, the 

Principal may have the work of removal, 

demolition, replacement or correction carried 

out by other persons and the cost incurred by 

the Principal in having the work so carried out 

shall be a debt due from the Contractor to the 

Principal. 

 

 

 

The effect of that notice is to require the contractor to rectify those 

works within a reasonable time.  Failing this, the Superintendent may 

choose to give a further notice threatening to take those works out of 

the contractorôs hands and rectified, at the contractorôs expense, by 

others.  

 

The notice requiring that rectification should be clear and should 

expressly refer to the clause pursuant to which the notice is being 

made. In particular, the Superintendent should be careful to ensure 

that the direction is clear that the works are required because the 

contractor has failed to comply with the contract.  There is a common 

dispute where the Superintendent gives such a direction.  The 

contractor will usually assert that the work is either not defective, or 

that he will carry out the necessary rectification at a more convenient 

time, that necessary rectification being minor and more conveniently 

performed as a final clean up. Further, in some cases, the notice if 

not clearly given might be construed (usually wrongly) as a direction 

to perform additional works as a variation. 

 

The form of the Notice under clause 30.3 might be as follows: 
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NOTICE PURSUANT TO AS2124-1992 CLAUSE 

30.3 

 

PROJECT:   

CONTRACT NO:  

PRINCIPAL:   

CONTRACTOR:  

 

DATE ISSUED:  

 

TO:  The Contractor 

 

Pursuant to Clause 30.3 of the General Conditions of 

Contract, the Superintendent notifies the Contractor that 

the following materials or  work are not in accordance 

with the Contract: 

 

 

 

  [[  insert details ]]  

 

 

The Superintendent directs the Contractor to reconstruct, 

replace or correct the material and/or work set out above 

(ñthe rectification workò) and directs that the Contractor 

complete the rectification work within [[ ]] days of 

the date upon which the Contractor receives this notice 

 

 

AND TAKE NOTICE THAT if the Contractor fails to 

comply with this direction within the time specified in this 

direction then after the expiry of [[ ]]  days from the date 

on which the Contractor receives this notice the Principal 

intends to have the rectification work carried out by other 

persons, and the cost of that rectification incurred by the 

Principal shall be a debt due from the Contractor to the 

Principal. 

 

 

 

ééééééééééééééé.. 

Superintendent 

 

 

To complicate matters further, from time to time, the contractor 

might conclude that the works may require rectification, but that the 

performance of that rectification would be outside the terms of the 

contractor upon which he tendered.  Again, in that circumstance, 

even if the Superintendent clearly required the works to be rectified, 

those works would be performed as a variation. 

 

 

6.3 QUALITY ASSURANCE PROGRAMS  

 

Nature of Programs 
 

In recent years, major construction contract works have tended to be 

performed pursuant to, amongst other things, Quality Assurance 

Programs. 
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Quality Assurance Programs are, by nature, a structured method of 

the parties agreeing on procedures to test, record, certify, and if 

necessary, rectify, all relevant aspects of quality on a particular 

contract. Accordingly, programs usually require matters such as: 

the provision of particular forms recording test results 

the completion of such forms and signing off of test result forms 

by each of the parties 

the preparation of lists of items requiring rectifications 

the preparation of such defective works 

schedules of items requiring signing off by the  

Superintendent/Principal (as the case may require) 

 

Such programs are, by their nature, preventative measures aimed at 

preventing the works being completed with defects.  They are pro-

active in nature. 

 

Contractual Requirement to Comply 
 

Quality Assurance Programs have only been used in Australia, 

substantively, in recent years. 

 

For this reason, the major standard form contracts in Australia have, 

as yet, failed to embrace Quality Assurance Programs completely.  

To the extent that such major standard forms currently envisage the 

use of Quality Assurance Programs, they tend towards requirements 

to the effect that Quality Assurance Programs shall be complied with 

ñifò such programs are provided for in the contract documents (i.e. 

the major standard forms do not require Quality Assurance 

Programs, merely compliance with such programs if they are 

provided elsewhere). 

 

For example, clause 30.2 (an optional clause) of AS2124-1992 

provides:  

 

 

30.2 Quality Assurance 
 

The Contractor shall, if requirements are so 

stated in the Contract - 

(e) plan, establish and maintain a quality 

system which conforms to those 

requirements; 

(f) provide the Superintendent with access 

to the quality system of the Contractor 

and each of the subcontractors of the 

Contractor to enable monitoring and 

quality auditing. 

 

Any such quality system shall be used only as 

an aid to achieving compliance with the 

Contract and to document such compliance. 

Such system shall not relieve the Contractor of 

the responsibility to comply with the Contract. 

 

NOTE:  The inclusion of Quality Assurance 

requirements in a contract will require detailed 

clauses in the Specification or elsewhere in the 

Contract which have regard to the Quality 

Standard selected for the work. 
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In addition, the major standard forms have tended to expressly  

provide that the mere compliance with a Quality Assurance Program 

does not, in itself, satisfy totally the Contractorôs obligations of vis-a-

vis quality under the Contract. 

 

To date, therefore, the compliance with the quality requirements of 

the Contract still remains a subjective assessment for the 

Superintendent albeit that the likelihood of achieving such quality 

objectives is enhanced by reason of complying with any required 

Quality Assurance Programs. 

 

 

6.4 DEFECTS LIABILITY PERIOD  

 

Right and Privilege of the Contractor 
 

Once the Contractor achieves practical completion, the Defects 

Liability Period will commence. 

 

Typically, on major engineering contracts, there will be a 12 months 

Defects Liability Period within which defects which become 

apparent are to be rectified, upon the Contractor being given 

reasonable notice, by the Contractor at his expense. 

 

The Defects Liability Period may extend for any time, that being a 

matter for the parties to negotiate under the Contract, however the 

convention is for the Defects Liability Period on major works to be 

of the order of 12 months.  The period might be as little as, for 

example, 12 weeks on a minor residential building contract, or long 

as several years on a major industrial equipment contract. 

 

The critical obligation throughout the Defects Liability Period on the 

Contractor is that upon being given reasonable notice he attends the 

site (remembering that by this time he has left the site), within a 

reasonable period, and rectifies the defect. 

 

There is a fundamental misconception as to the nature of this 

obligation.  In fact, the Defects Liability Period provisions constitute 

both a right and an  obligation.  

 

For example, clause 37 of AS2124-1992 provides: 

 

 

 

37. DEFECTS LIABILITY 

 

ééééééé As soon as possible after the 

Date of Practical Completion, the Contractor 

shall rectify any defects or omissions in the 

work under the Contract existing at Practical 

Completion. 

 

At any time prior to the 14th day after the 

expiration of the Defects Liability Period, the 

Superintendent may direct the Contractor to 

rectify any omission or defect in the work under 

the Contract existing at the Date of Practical 
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Completion or which becomes apparent prior 

to the expiration of the Defects Liability Period.  

The direction shall identify the omission or 

defect and state a date by which the Contractor 

shall complete the work of rectification and 

may state a date by which the work of 

rectification shall commence.  éééé 

 

If the work of rectification is not commenced or 

completed by the stated dates, the Principal 

may have the work of rectification carried out 

at the Contractor's expense, but without 

prejudice to any other rights that the Principal 

may have against the Contractor with respect 

to such omission or defect and the cost of the 

work of rectification incurred by the Principal 

shall be a debt due from the Contractor. 

 

 

It is the privilege of the Contractor to be entitled to return to the site 

and rectify defects as they appear during the Defects Liability Period.  

The alternative would be for the Principal to have the defects 

rectified by others, at the Contractorôs expense, and to deduct the 

costs of that rectification from the security money still being 

withheld by the Principal throughout the Defects Liability Period.  It 

would be substantially cheaper, as a rule, for the Contractor to attend 

the site and rectify the Works himself. 

 

In addition, it is also the obligation of the Contractor to return to the 

site within the period specified under the Contract (or where such a 

period is not specified, within a reasonable period) to rectify those 

defects.  In this respect, the provisions constitute an obligation on the 

Contractor to attend and rectify. 

 

Failure to Rectify/Rectification by Principal 
 

In the same manner that the Contract usually provides that, where the 

Contractor fails to rectify defects, the Principal may take those works 

out of the hands of the Contractor and perform those Works at the 

Contractorôs expense, similar provisions apply to a failure by the 

Contractor to rectify defects throughout the Defects Liability Period. 

 

Where the Contractor fails to attend within a reasonable time 

throughout the Defects Liability Period and rectify such defects, the 

Principal becomes entitled to have those works rectified by others, 

and to deduct the cost of that rectification from the monies presently 

held by the Principal as security for that purpose. 

 

 

NOTICE PURSUANT TO AS2124-1992 CLAUSE 

37 

 

 

 

PROJECT:  

CONTRACT NO : 

PRINCIPAL: 

CONTRACTOR: 

SUPERINTENDENT:  



 

 Contract Administration Principles February 2009 

74 

 

DATE ISSUED:  

 

 

TO:  The Contractor 

 

Pursuant to Clause 37 of the General Conditions of 

Contract, the Superintendent notifies the Contractor 

that the work contains omissions or defects (ñthe 

defective workò) as follows: 

 

  [[ insert details ]] 

 

 

The Superintendent directs the Contractor to 

commence to rectify the defective work within [[

 ]] days of the date of this notice, and to 

complete the work of rectification within [[  

 ]] days of the date of this notice. 

 

The Superintendent directs that in respect of the work 

of rectification there shall be a separate Defects 

Liability Period of 12 calendar months which separate 

Defects Liability Period shall commence on the date the 

Contractor completes the work of rectification. 

 

AND TAKE NOTICE THAT if the work of 

rectification is not commenced or completed by the 

stated dates, the Principal may have the work of 

rectification carried out at the Contractor's expense, but 

without prejudice to any other rights that the Principal 

may have against the Contractor with respect to such 

omission or defect and the cost of the work of 

rectification incurred by the Principal shall be a debt 

due from the Contractor. 

 

 

 

 

ééééééééééééééé.. 

Superintendent 

 

 

 

 

Liability for Defects after Defects Liability Period 
 

The Contract will usually expressly provide that, upon the 

completion of the Defects Liability Period, and upon the issue of the 

Final Certificate, the Contractor shall make no further claim under 

the Contract against the Principal. 

 

The rationale for this limitation is that, by that time, the Contractor 

will have had time to sufficiently calculate any entitlement to which 

he claims to be entitled and to give notice of such a claim, and for the 

Superintendent to deal with all such claims under the Contract. 
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In some cases, where the parties so negotiate, a similar exclusion on 

making claims may be imposed on the Principal.  This, however, is 

rare and there is no logical reason why this should be so. 
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7. INSURANCE 
 

7.1 CARE OF THE WORKS  

 

 

The Contractor , from the date that it is given access to the site by the 

Principal until the date that it achieves practical completion and 

returns the site to the Principal, has the care and control of the site. 

The Contractor is required to protect the Works during this period, 

and, if necessary, reinstate the works, at the Contractorôs expense, 

where they are damaged during this period. 

 

For example, clause of 16 of AS2124-1992 provides:  

 

 

16. CARE OF THE WORK AND 

REINSTATEMENT OF DAMAGE 
 

16.1 Care of the Work Under the Contract 
 

From and including the earlier of the date of 

commencement of work under the Contract 

and the date on which the Contractor is given 

possession of the Site to 4 p.m. on the Date of 

Practical Completion of the Works, the 

Contractor shall be responsible for the care 

of the work under the Contract. 

 

Without limiting the generality of the 

Contractor's obligations, the Contractor 

shall be responsible for the care of unfixed 

items the value of which has been included in 

a payment certificate under Clause 42.1, 

things entrusted to the Contractor by the 

Principal for the purpose of carrying out the 

work under the Contract, things brought on 

the Site by subcontractors for that purpose, 

the Works, the Temporary Works and 

Constructional Plant, and the Contractor 

shall provide the storage and protection 

necessary to preserve these items and things, 

and the Works, the Temporary Works and 

Constructional Plant. 

 

After 4 p.m. on the Date of Practical 

Completion the Contractor shall remain 

responsible for the care of outstanding work 

and items to be removed from the Site by the 

Contractor and shall be liable for damage 

occasioned by the Contractor in the course of 

completing outstanding work or complying 

with obligations under Clauses 30.6, 31.1 

and 37. 

 

16.2 Reinstatement 
 

If loss or damage (except loss or damage 

which is a direct consequence, without fault 

or omission on the part of the Contractor, of 

an Excepted Risk defined in Clause 16.3) 
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occurs to anything while the Contractor is 

responsible for its care, the Contractor shall 

at the Contractor's own cost promptly make 

good the loss or damage. 

 

 

The obligation to care and be responsible for the works is usually 

qualified for certain Principal-related risks. For example, clause 16.2 

of AS2124-1992 provides: 

 

 

163 Excepted Risks 
 

The Excepted Risks are - 

(a) any negligent act or omission of the 

Principal, the Superintendent or the 

employees, consultants or agents of 

the Principal; 

(b) any risk specifically excepted in the 

Contract; 

(c) war, invasion, act of foreign enemies, 

hostilities, (whether war be declared 

or not), civil war, rebellion, 

revolution, insurrection or military or 

usurped power, martial law or 

confiscation by order of any 

Government or public authority; 

(d) ionising radiations or contamination 

by radioactivity from any nuclear fuel 

or from any nuclear waste from the 

combustion of nuclear fuel not caused 

by the Contractor or the Contractor's 

employees or agents; 

(e) use or occupation by the Principal or 

the employees or agents of the 

Principal or other contractors to the 

Principal (not being employed by the 

Contractor) or a Nominated 

Subcontractor engaged by the 

Principal pursuant to a prior contract 

the benefit of which has been assigned 

to the Contractor pursuant to the 

Contract) of any part of the Works or 

the Temporary Works; 

(f) defects in the design of the work 

under the Contract other than a 

design provided by the Contractor. 

 

  

 

In addition, the Contract will usually provide that the Contractor will 

indemnify the Principal against certain risks.  

 

For example, clause 17 of AS2124-1992 provides:  

 

 

17. DAMAGE TO PERSONS AND 

PROPERTY OTHER THAN THE 

WORKS 
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17.1 Indemnity by Contractor 
 

The Contractor shall indemnify the Principal 

against - 

(a)  loss of or damage to property of the 

Principal, including existing property 

in or upon which the work under the 

Contract is being carried out; and 

(b) claims by any person against the 

Principal in respect of personal injury 

or death or loss of or damage to any 

property, 

 

arising out of or as a consequence of the 

carrying out by the Contractor of the work 

under the Contract, but the Contractor's 

liability to indemnify the Principal shall be 

reduced proportionally to the extent that the 

act or omission of the Principal or employees 

or agents of the Principal may have 

contributed to the loss, damage, death or 

injury. 

 

Clause 17.1 shall not apply to - 

(i) the extent that the liability of the 

Contractor is limited by another 

provision of the Contract; 

(ii ) exclude any other right of the 

Principal to be indemnified by the 

Contractor; 

(iii ) things for the care of which the 

Contractor is responsible under 

Clause 16.1; 

(iv) damage which is the unavoidable 

result of the construction of the Works 

in accordance with the Contract; and 

(v) claims in respect of the right of the 

Principal to construct the work under 

the Contract on the Site.  

 

17.2 Indemnity by the Principal 
 

The Principal shall indemnify the Contractor 

in respect of damage referred to in 

Clause 17.1(iv) and claims referred to in 

Clause 17.1(v). 

 

 

 

Contractually, therefore, the Principal need not insure the works 

during the period that the Contractor is responsible. That 

reinstatement obligation, however, in the absence of insurance, 

would rely upon the financial capacity of the Contractor to reinstate 

any damage. 

 

In fact, the Principal, as well as the Contractor, the subcontractors, 

the consultants, and all stakeholders in the project, will wish to be 

covered by insurance for the varying risk areas. 
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7.2 TYPES OF CONSTRUCTION INSURANCE 

 

There are three major construction insurances on an engineering 

project: 

 

Contractors All Risk 

 

Contractors all risk insurance covers loss caused to the works which 

may occur between the commencement of the project and the 

handing over of the works by the Contractor to the Principal at 

practical completion. Such losses might include, for example: 

Á damage caused to part completed works by severe weather 

conditions 

Á damage caused by accidents on site 

 

 

The insurance of such risks is usually required under the Contract to 

be effected by either the Principal or the Contractor. 

 

The loss covered, on its face, is one which would normally be borne 

by the Contractor.  The Contractor is given access (usually, for all 

practical purposes, exclusive access) of the site at the 

commencement of the works.  From that moment the Contractor, 

under the Contract, has the ñcare and responsibilityò for the Works. 

Accordingly, if, for example, part completed works are damaged by 

severe weather conditions, the Contractor would usually be required 

to restore the works to that condition without entitlement to payment 

from the Principal. This, however, would be a hollow remedy for the 

Principal if, for example, after such damage, the Contractor did not 

have sufficient funds to complete that respiration work. 

 

For that reason, it is equally critical for the Principal and the 

Contractor that such potential losses be covered by the Contractors 

All Risk Insurance. 

 

 

Public Liability/Third Party Liability 

 

The Contract will usually also require the Principal or the Contractor 

to effect public liability/third party insurance.  

 

The losses which might usually be covered by such insurance 

include, for example, claims by persons who suffer injury or property 

loss because of defective equipment on the site or defective works. 

 

The Contractor has the care and responsibility for the works.  He also 

has the control of the Site. 

 

If, for example, a crane was to tip over while working on the site and 

fall across the fence onto parked cars in the adjacent street, those 

property owners might typically sue either the Contractor or the 

Principal or both. 

 

A more critical example might be personal injury claims from 

workers injured on the site, asserting that their injury was somehow 

caused by the Principalôs failure (for example, to require better safety 

precautions, to ensure that the site does not collapseé.). 

 

The Contractor might be sued, in negligence, for his failure to 

properly secure the site, ensure that the equipment did not fall onto 



 

 Contract Administration Principles February 2009 

80 

adjoining land...the Principal might be sued in negligence (in 

previous years this might have been generally referred to as 

ñoccupiers liabilityò) on the basis that a danger associated with his 

occupation of the land has caused damage to people on adjoining 

land. 

 

Again, the Contractor will typically have given an indemnity to the 

Principal in respect of such losses caused by the negligence of the 

Contractor or those for whom the Contractor is responsible. For the 

same reasons as above, however, this may be a hollow remedy for 

the Principal if, in fact, the Contractor does not have sufficient funds 

to meet any such claims. 

 

Further, some events will not be caused by the negligence of any 

person (for example, accidental damage). 

 

In those circumstances, it will be necessary for both the Principal and 

the Contractor to have such potential claims and/or losses covered by 

insurance. 

 

Workers Compensation 

 

The Contract will usually require that the Contractor effect all 

necessary and relevant workers compensation insurances. 

 

In recent times, this provision has been a mere contractual obligation 

imposed on the Contractor to comply with the relevant workcare 

legislation. To the extent that any workman employed on the site is 

injured or becomes ill the workman would usually have his normal 

remedies under the workcare legislation against his employer. 

 

Again, however, in the event that the Contractor fails to effect the 

relevant workcare insurances, there is a potential claim made by a 

workman employed on the site against the Principal in negligence 

(although, under the workcare legislation itself, it would be a failure 

by the Contractor to effect necessary insurances would not necessary 

dis-entitle such workman). 

 

The Principal is usually satisfied, therefore, with merely imposing 

the obligation on the Contractor and, from time to time making 

cursory checks that this has, in fact, been complied with by the 

Contractor. 

 

In addition to these three major insurances, from time to time the 

Contract may impose an obligation on either the Principal or the 

Contractor to effect other insurances including, possibly: 

Á motor vehicle insurance 

Á marine insurance (where goods are to be supplied from 

overseas) 

Á environmental insurance (although, in fact, the 

environmental insurance market in Australia is extremely 

limited) 

 

 

 

7.3 WHO EFFECTS THE INSURANCE? - PRINCIPAL OR 

CONTRACTOR?  
 

The Contract will usually provide either that the Principal is to effect 

the Contractors all risk and/or the public liability insurance, and the 
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Contractor is to effect the workers compensation insurance or that 

the Contractor is to effect all of those insurances. 

 

The Contract could provide, either, that the Contractor effect the 

insurances, and include the cost of the insurances in the Contract 

Sum, or alternatively, the Principal effect the insurances. 

 

Where the Contractor is to effect the insurances, it is necessary for 

the Contract to specify the types and extent of the insurances, the 

deductibles, and other details of the insurances to be effected and 

maintained by the Contractor, for the Contract Sum. 

 

Where the Principal is to effect the insurances, it will be necessary 

for the Contractor to carefully review the insurances, to see whether 

the Contractor should effect other additional insurances to cover the 

risks for which the Contractor is potentially liable under the Contract. 

 

For example, clause 18 of AS2124-1992 provides both alternatives:  

 

 

18A 

 

Before the Contractor commences work, the 

Contractor shall take out an insurance policy 

covering all the things referred to in 

Clause 16.1 against loss or damage resulting 

from any cause whatsoever until the Contractor 

ceases to be responsible for their care. 

 

Without limiting the generality of the obligation 

to insure, the policy shall cover the 

Contractor's liabilities under Clause 16.2 and 

things in storage off Site and in transit to the 

Site. 

 

The insurance cover may exclude - 

(a) the cost of making good fair wear and 

tear or gradual deterioration but shall 

not exclude the loss or damage resulting 

therefrom; 

(b) the cost of making good faulty design, 

workmanship and materials but shall 

not exclude the loss or damage resulting 

therefrom; 

(c) consequential loss of any kind, but shall 

not exclude loss of or damage to the 

Works; 

(d) damages for delay in completing or for 

the failure to complete the Works; 

 

(e) loss or damage resulting from ionising 

radiations or contamination by 

radioactivity from any nuclear fuel or 

from any nuclear waste from the 

combustion of nuclear fuel resulting 

from any cause; 

(f) loss or damage resulting from the 

Excepted Risks (b) and (c) in 

Clause 16.3. 
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The insurance cover shall be for an amount not 

less than the sum of - 

(i) the Contract Sum; 

(ii ) the amount stated in the Annexure to 

provide for costs of demolition and 

removal of debris; 

(iii ) the amount stated in the Annexure to 

cover fees of consultants; 

(iv) the value stated in the Annexure of any 

materials or things to be supplied by the 

Principal for the purposes of the work 

under the Contract; and 

(v) the additional amount or percentage 

stated in the Annexure of the total of the 

items referred to in sub-paragraphs (i) 

to (iv) of this paragraph.  

 

The insurance policy shall be in the joint names 

of the Principal and the Contractor, and shall 

cover the Principal, the Contractor and all 

subcontractors employed from time to time in 

relation to the work under the Contract for 

their respective rights, interests and liabilities 

and, unless otherwise specified elsewhere in the 

Contract, shall be effected with an insurer and 

in terms both approved in writing by the 

Principal which approvals shall not be 

unreasonably withheld.  The policy shall be 

maintained until the Contractor ceases to be 

responsible under Clause 16.1 for the care of 

anything. 

 

18B 

 

On or before the Date of Acceptance of Tender, 

the Principal shall effect a policy of insurance 

in relation to the work under the Contract in 

the terms of the policy or proposed policy 

included in the documents on which the 

Contractor tendered.  The policy or proposed 

policy shall include the name of the insurer.  

The Principal shall maintain the policy while 

ever the Contractor has an interest therein and 

the Principal shall pay all premiums. 

 

 

Where the Principal is to effect those insurances, of course, one 

would expect lower tender prices (to reflect the cost of that 

insurance). Accordingly, therefore, it is a cost neutral issue to the 

Principal as to whether the Principal effects the insurance or the 

Contractor effects the insurance. 

 

A modern trend has been for Principals to effect a project insurance 

on major projects.  In that way, the Principal can have the benefit of 

potential cost economies for its insurance requirements on the 

projects, and the Principal can be comfortable that the insurances 

have, in fact, been effected. 

 

The Contractor would usually, however, be required under the 

Contract to do all of the work of arranging the relevant insurances 
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and providing evidence to the Principal that those insurances have 

been effected. 

 

On first principles, one would expect the Contractor to effect the 

insurances.  The Principal, typically, will be less - resourced than the 

Contractor, the Contractor will be aware of the dates proposed for the 

construction works, the nature of those works, details such as the 

number of men to be employed on site, the machinery involves, and 

the nature of the work, all of which will be relevant to one or other of 

the insurances to be effected. 

 

Nevertheless, under the Contract, it is either the Principal or the 

Contractor who will usually be required to effect the above 

insurances. 

 

 

Project Insurance 
 

In recent years, on major projects, the trend has been for the 

Principal to effect projects insurance to cover all of the various kinds 

of insurance over the entire project. 

 

Such project insurances are usually placed with one insurer and 

include: 

 

Á Contractors All Risk 

Á Public Liability 

Á Workcare Compensation 

Á Motor Vehicle Insurance 

Á Any other insurances relevant to the particular project 

 

The rationale for this has been economy of scale and the desire to 

ensure, for the Principal, that all relevant insurances have been 

effected and that no particular losses might fall between the gaps of 

the respective insurances. 

 

 

Professional Indemnity Insurance? 
 

A more complex issue relates to whether the Principal should require 

professional indemnity insurance to be effected by the Contractor 

and/or others. 

 

Historically, the Contractor did not carry professional indemnity 

insurance, the Contract has been a construction Contractor rather 

than a professional adviser. 

 

In recent years, however, major construction contractors have tended 

to include, on their staff, a number of professional people, including 

engineers, architects, project managers and other such professionals. 

 

Further, such Contractors have tended to become involved in design 

and construct contracts whereas, in previous times, their role related 

to construction only. 

 

In all of those circumstances, therefore, the service has been 

provided by major contractors have included in recent years from 

time to time, professional services.  Accordingly, professional 

indemnity insurance has become a regular requirement of Principals 
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of such Contractors on projects where professional services are being 

provided by the Contractor. 

 

This is an extremely expensive type of insurance.  It is not an 

insurance which Principals will necessarily wish to pay for in the 

absence of a good reason to do so.  On balance, however, wherever 

the Principal is relying on the professional expertise of the 

Contractor in addition to his contracting obligations, the Principal 

may choose to require (as it would do normally in respect of its own 

professional consultants) the Contractor to effect and provide 

evidence of professional indemnity insurance for the project. 

 

From time to time, the Principal will, in effecting a project insurance, 

include professional indemnity insurance in respect of all of the 

professional consultants employed on the project. 

 

 

Cross-Liability  

 

The insurance policies will usually be required to include provisions 

that the insurer will waive its rights of subrogation against each of 

the respective insureds. 

 

For example, clause 21.6 of AS2124-1992 provides: 

 

 

21.6 Cross Liability 
 

Any insurance required to be effected by the 

Contractor in joint names in accordance with 

the Contract shall include a cross-liability 

clause in which the insurer agrees to waive all 

rights of subrogation or action against any of 

the persons comprising the insured and for the 

purpose of which the insurer accepts the term 

"insured" as applying to each of the persons 

comprising the insured as if a separate policy 

of insurance had been issued to each of them 

(subject always to the overall sum insured not 

being increased thereby). 
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8. SECURITY  

 

8.1 CASH RETENTION/BANK GUARANTEE  

 

The Contract will usually provide that the Contractor will be required 

to provide security for the performance of its obligations under the 

Contract. 

 

For example, clause 5.1-5.2 of AS2124-1992 provides:  

 

 

5.1 Purpose 
 

Security, retention moneys and performance 

undertakings are for the purpose of ensuring 

the due and proper performance of the 

Contract. 

 

5.2 Provision of Security 
 

If it is provided in the Annexure that a party 

shall provide security then the party shall 

provide security in the amount stated in the 

Annexure and in accordance with this Clause. 

 

 

 

That security, traditionally, was provided by cash retention.  The 

Principal would deduct an amount (usually of the order of 5% of the 

value of the works completed) from each progressive progress claim 

from the commencement of the works up until practical completion.  

At practical completion, usually, part of that cash retention would be 

returned to the Contractor if it was not required for any reason under 

the Contract). Typically, the Principal would retain, say, 2.5% of the 

total Contract sum throughout the Defects Liability Period. 

 

In recent years, an alternative style of security has tended to be 

preferred by Contractors, namely the provision of bank guarantees in 

lieu of cash retention. 

 

The attraction of providing a bank guarantee, for the Contract, is that 

(providing the Contractor has security at its bank for the relevant 

amount) the cost of the bank guarantee to the Contractor (typically of 

the order of 0-2% of the sum involved) is negligible in comparison 

with having the access to the relevant amount of cash flow. 

 

The amount usually provided by way of bank guarantee should 

mirror the amount which would otherwise be provided by way of 

cash retention.  For example, it is a typical amount to be provided by 

way of bank guarantee for amount equal to 2.5% of the Contract sum 

provided at commencement of the works, a second bank guarantee 

for 2.5% of the Contract sum provided half way through the 

completion of the works, the first bank guarantee being returned at 

practical completion, the second bank guarantee being returned at the 

end of the Defects Liability Period. 

 

The purpose of the Contractor providing this security is to put the 

Principal in the position, at all times, of being able to step in and 

complete all or part of the works, as necessary, where the Contractor 

fails to do so under the Contract. 
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The critical issue in relation to the form of a bank guarantee is that 

the bank guarantee (so far as the Principal is concerned) be as good 

as cash.   

 

Security by Principal? 
 

The convention has always been to require the Contractor to provide 

security to the Principal. 

 

In fact, the Principal always has the advantage of the Contractor 

having completed part of the works prior to becoming entitled to 

receive payment for that work.  (For example, where the Contract 

commences at the start of month one, submits its progress claim at 

the end of that month one, receives that progress payment towards 

the end of month two, then, at all times, the Contractor has 

completed at least 1-2 months of work for which he has not yet been 

paid.) 

 

From time to time, however, the Principal has been required to give 

security to the Contractor. 

 

This is not usual.  (In fact, the annexure to AS2124 includes a place 

for the parties to indicate whether the Principal is to provide security 

or not.) 

 

Where the Principal is to provide security, again, that security will 

usually be provided by way of bank guarantee. 

 

One could envisage circumstances in which the Principal might 

provide security where, for example: 

the company with which the Contractor was contracting was not the 

registered proprietor of the land, and 

the Principal was a company with minimal assets 

 

Alternatively, there may be some issue about the financial security of 

the Principal.  Alternatively, the Principal might be a foreign 

corporation and there may be concerns as to the ability of the 

Contractor to obtain payment where enforcement proceedings 

ultimately became necessary. 

 

The convention, however, is that the Principal does not usually 

provide security to the Contractor. 

 

Protection for Principal 
 

The Principal has substantial security under the Contract to protect it 

from any failure to complete the works by the Contractor. 

 

That security consists of any or all of the following: 

 

Á the value of the works completed by the Contractor, for 

which the Contractor has not yet been paid (this will, 

typically, at any time, be of the order of 1-2 months of 

works completed by the Contractor); 

Á the value of any cash retention or bank guarantee provided 

by way of security by the Contractor to the Principal. 

 

Accordingly, at any time, if the Contractor fails to complete the 

works, the Principal will have a substantial amount of money with 
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which to step into the shoes of the Contractor and complete the 

works. 

 

Such circumstances might arise when, for example: 

 

Á the Contractor goes into liquidation during the progress of 

the works; 

Á the Contractor, because of a contractual dispute with the 

Principal, terminates the Contractor and leaves the site; 

Á the Contractor, for reasons of the Principal, is terminated by 

the Principal. 

 

In each of these circumstances, irrespective of the Contractorôs right 

to sue for damages if it has a claim against the Principal, the 

Principal will in fact typically be holding sufficient funds to re-start 

the work with another Contractor and complete the works at the 

Contractors expense. 

 

 

8.2 SECURITY TO REMEDY D EFAULT/DEFECTIVE 

WORK  

 

The Principal, at any time, is holding substantial security to enforce 

compliance with the Contract/ the rectification of defective work. 

 

There are a number of potential circumstances when the Principal 

may seek to have recourse to the securities.  For example, under 

AS2124-1992 : 

Á protection of people or the works (clause 15) 

Á effecting insurance policies not properly effected (clause 

21.3) 

Á rectifying defective work prior to practical completion 

(clause 30.3) 

Á rectifying defective work during the Defects Liability 

Period (clause 37) 

Á performing cleaning up not properly performed (clause 38) 

Á performing urgent protection work not properly performed 

(clause 39) 

Á where a party fails to pay monies due (clause 42.11) 

Á paying unpaid subcontractors (clause 43) 

Á recovering any shortfall where the works are taken out of 

the contractorôs hands (clause 44.6) 

 

 

Where the Contractor performs defective work, and fails upon the 

Principals or the Superintendents instruction to rectify that defective 

work, at some point the Principal will become entitled to step into the 

shoes of the Contractor, rectify that defective work at the 

Contractorôs expense, and deduct the cost of that rectification from 

monies otherwise due to the Contractor. 

 

Accordingly, where defective works is not remedied by the 

Contractor, the Principal will usually deduct the cost of that 

rectification from the next progress payment or, failing that, from 

subsequent progress payments and any cash retention or bank 

guarantee security as presently held by the Principal. 

 

 

8.3 CONVERSION OF BANK GUARANTEES  
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Ability to Convert to Cash: Form of Guarantee 
 

The rationale for providing security to the Principal is to put the 

Principal in the position where, irrespective of any contractual 

entitlement, it can complete the works if necessary, or rectify 

defective works if necessary, using funds provided by the Contractor. 

 

The modern use of bank guarantees as an alternative to cash retention 

should have simply substituted a form of security which was 

equivalent to cash for that cash retention.  For various reasons, 

however, the form of bank guarantee has tended to include, on 

occasion, certain restrictions on the Principalôs ability to present that 

bank guarantee and convert it to cash. 

 

For example, typical conditions might include: 

Á notification of the Contractor with sufficient time, if 

necessary, for the Contractor to be able to commence Court 

proceedings to restrain the presentation of the guarantee; 

Á the need to obtain a judgment from a Court or an Arbitrator 

entitling the Principal to convert the bank guarantee to cash. 

 

These conditions will, potentially, have the effect of removing the 

efficacy on the bank guarantee altogether. 

 

The form of the bank guarantee will, therefore, be a commercial 

issue. The restrictions on presenting the bank guarantee will not 

diminish the security value of the bank guarantee, but may make 

presentation more inconvenient.  

 

A draft form of unconditional undertaking is provided in AS2124-

1992. Annexure Part  provides: 

 

 

APPROVED FORM OF UNCONDITIONAL UNDERTAKING 
 

(Clause 5.3) 

 

 

At the request of ................................................................. ("the 

Contractor") and in consideration 

of .......................................................................... ("the Principal") 

accepting this undertaking in respect of the contract for 

................................................. ("the Financial Institution") 

unconditionally undertakes to pay on demand any sum or sums 

which may from time to time be demanded by the Principal to a 

maximum aggregate sum of 

 $.......................................................................... 

The undertaking is to continue until notification has been received 

from the Principal that the sum is no longer required by the 

Principal or until this undertaking is returned to the Financial 

Institution or until payment to the Principal by the Financial 

Institution of the whole of the sum or such part as the Principal may 

require. 

Should the Financial Institution be notified in writing, purporting to 

be signed by ...................................... for and on behalf of the 

Principal that the Principal desires payment to be made of the whole 

or any part or parts of the sum, it is unconditionally agreed that the 

Financial Institution will make the payment or payments to the 

Principal forthwith without reference to the Contractor and 

notwithstanding any notice given by the Contractor not to pay same. 
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Provided always that the Financial Institution may at any time 

without being required so to do pay to the Principal the sum of 

$........................................................................... 

less any amount or amounts it may previously have paid under this 

undertaking or such lesser sum as may be required and specified by 

the Principal and thereupon the liability of the Financial Institution 

hereunder shall immediately cease. 

 

 

DATED at .................. this ....................... day 

of ................................ 19 ........ 

 

  

The obligation to give notice of intention to present a bank guarantee 

could, conceivably, be seen as preventing a mad scramble to the 

Courts by a Contractor where it simply guessed that the bank 

guarantee was to be presented. Accordingly, one could possibly 

justify the inclusion of a condition requiring formal notice to be 

given a certain number of days prior to presentation of a bank 

guarantee.  Even that, however, will seemingly introduce the 

additional legal hurdle of, in appropriate circumstances, having to 

defend a Supreme Court injunction application prior to the 

Principalôs ability to complete the project using the Contractors 

security monies. 

 

The second condition, however completely removes the advantage of 

the security. The obligation to obtain a judgment from a Court or an 

Arbitrator will, typically, involve the Principal in many months of 

protracted and expensive litigation as a pre-condition to being able to 

complete the works using the Contractorôs money.  This seems an 

unnecessarily expensive condition to impose on the security to be 

provided by the Contractor to the Principal. 

 

In fact, the more common convention is that where cash retention is 

not to be provided by the Contractor, the form of bank guarantee is to 

be a condition-free irrevocable direction to the bank requiring the 

bank to pay the funds to the Principal without  reference to the 

Contractor. 

 

Right to Convert to Cash 
 

The Principal will, under the Contract, become entitle to take the 

cash retention monies and/or convert a bank guarantee to cash and 

use those funds in limited circumstances only. 

 

Such circumstances might include: 

Á the Contractor failing to comply with a notice to rectify 

defective work and the Principal taking those defective 

works out of the hands of the Contractor; 

Á the Contractor having the whole of the works remaining to 

be performed under the Contract taking out of its hands, and 

the Principal completing those works; 

Á the Principal becoming entitled to claim, as a debt due, from 

the Contractor, sums of money relating to the Contractors 

failure to complete the works by the Date for Practical 

Completion (including, where provided, the deduction of 

liquidated damages). 
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Typically, the Contract will expressly provide those circumstances in 

which the Principal may have recourse to the security including the 

conversion of bank guarantees to cash. 

 

For example, clause 5.3 of AS2124-1992 provides: 

 

 

5.5 Recourse to Retention Moneys and 

Conversion of Security 
 

A party may have recourse to retention moneys 

and/or cash security and/or may convert into 

money security that does not consist of money 

where - 

(a) the party has become entitled to 

exercise a right under the Contract in 

respect of the retention moneys and/or 

security; and 

(b) the party has given the other party 

notice in writing for the period stated in 

the Annexure, or if no period is stated, 

five days of the party's intention to have 

recourse to the retention moneys and/or 

cash security and/or to convert the 

security; and 

(c) the period stated in the Annexure or if 

no period is stated, five days has or 

have elapsed since the notice was given. 

 

  

There have been a series of court decisions in recent years as to the 

right of the Principal to convert securities. The substantive view of 

the Courts has been that securities are to be the equivalent of cash, 

and available to the Principal for use on the project, the Contractor 

having the ability to seek recovery where necessary from the courts 

or arbitration. 

 

Injunction to Restrain Presentation of Guarantee 
 

The presentation of a bank guarantee at a Contractors bank is a 

serious financial step for the Contractor. 

 

Accordingly, where the Contractor becomes concerned that the 

Principal is about to present such a bank guarantee at the 

Contractorôs bank, the Contractor will consider whether it would be 

in his interest to attempt to have the Courts restrain the Principal 

from presenting the bank guarantee, by way of injunction. 

 

The Principal, in theory, in holding the bank guarantee, is in the same 

position as if it were holding cash.  In theory, the Principal merely 

needed to present the bank guarantee at the bank named on the 

guarantee and the bank, without contacting the Contractor, will 

simply exchange the bank guarantee for the relevant amount of cash. 

 

In practice, however, the Contractor has, from time to time disputed 

the right of the Principal to convert the bank guarantee to cash under 

the Contract (for example, the Contractor and the Principal may be in 

dispute as to whether the Principal has wrongfully terminated the 

Contract). 
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On one view, the Contractor should usually be successful in an 

injunction application where it can establish a prima face case to be 

argued in the Courts and a lack of commercial inconvenience being 

caused to the Principal if the injunction is granted (typically, the 

Contractor will be required to give an undertaking as to damages 

should the Contractor ultimately fail in any proceedings against the 

Principal and the Principal suffer loss as a result of being  restrained 

from presenting the bank guarantee). 

 

On balance, however, the Principal will usually be inconvenienced 

by being able to have recourse to the cash (for example, it will need 

to arrange alternative funds). 

 

The Australian cases are all to the effect that such security is usually 

(this will ultimately turn on the language of the particular contract) 

be intended by the parties to be treated as if it were the same as cash. 

 

In Clough Engineering Limited v Oil and Natural Gas 

Corporation Limited  [2008] FCAFC 136 (22 July 2008), the 

Federal Court recently referred to the Australian cases, and re-stated 

some of the key principles: 

 

75 The principles under which a court will construe the 

terms of a bankôs undertaking in a performance guarantee, 

and the contract between a contractor and an owner, have 

been stated in a series of authorities over the last 30 years. 

The seminal decision is that of the High Court in Wood Hall 

Ltd v The Pipeline Authority (1979) 141 CLR 443. 

 

76 Reference was made in Wood Hall Ltd 141 CLR 443 to 

the commercial purpose of the guarantees, which in that 

case was that they be equivalent to cash: see Barwick CJ (at 

445); Gibbs J (at 453); Stephen J (at 457-458). As Stephen 

J observed, to introduce a qualification on the entitlement of 

the owner to call upon the performance guarantees (at 

457):  ñ ... would be to deprive them of the quality which 

gives them commercial currencyò.    Barwick CJ and Gibbs 

J expressed similar views to Stephen J. Gibbs J stated the 

argument made on behalf of the contractor, which was that 

the performance guarantee must be construed in light of the 

contract between the Authority and the contractor (at 450). 

His Honour rejected the submission that the right to invoke 

the guarantee was conditional upon the contractor having 

committed a breach of its primary obligations under the 

contract. He placed emphasis upon the express statement in 

the guarantee that the undertaking of the bank was 

unconditional (at 451). 

 

 

The court noted, however, that, ultimately, this turns on the form of 

the contract, and, further, the Security should not be presented where 

that would be ñunconscionableò: 

77 Nevertheless, the authorities have recognised three 

principal exceptions to the rule that a court will not enjoin 

the issuer of a performance guarantee, or bond, from 

performing its unconditional obligation to make payment. 

The exceptions were succinctly stated, with references to 

relevant authorities, by Austin J in Reed Construction 

http://austlii.edu.au/au/cases/cth/HCA/141clr443.html
http://austlii.edu.au/au/cases/cth/HCA/141clr443.html
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Services Pty Ltd v Kheng Seng (Aust) Pty Ltd (1999) 15 

BCL 158 at 164-165: 

First - the Court will enjoin the party in whose favour the 

performance guarantee has been given from acting 

fraudulently: see eg Wood Hall Ltd 141 CLR per Gibbs J (at 

451). éé... 

Second - the party in whose favour the performance bank 

guarantee has been given may be enjoined from acting 

unconscionably in contravention of s 51AA of the TPA: Olex 

Focas Pty Ltd v Skodaexport Co Ltd [1998] 3 VR 380. On 

this point, different views have been expressed about the 

reach of s 51AA. The High Court has not determined which 

of these views is correct: Australian Competition and 

Consumer Commission v CG Berbatis Holdings Pty Ltd 

(2003) 214 CLR 51 at [44] -[45]. éé. 

Third - the most important exception for present purposes, 

is that, whilst the Court will not restrain the issuer of a 

performance guarantee from acting on an unqualified 

promise to pay: 

... if the party in whose favour the bond has been 

given has made a contract promising not to call 

upon the bond, breach of that contractual promise 

may be enjoined on normal principles relating to 

the enforcement by injunction of negative 

stipulations in contracts. Reed Construction 

Services 15 BCL at 164 (Austin J)  

 

It may be preferable not to describe this as an exception but 

rather as an over-riding rule because it emphasises that the 

"primary focus" will always be the proper construction of 

the contract: Bateman Project Engineering Pty Ltd v 

Resolute Ltd (2000) 23 WAR 493 per Owen J at [30]. 

Stephen J recognised this in Wood Hall Ltd 141 CLR at 459 

by observing that the provisions of the contract may qualify 

the right to call on the undertaking contained in a 

performance guarantee. 

 

 

 

http://austlii.edu.au/au/cases/cth/HCA/214clr51.html
http://austlii.edu.au/au/cases/cth/HCA/214/51.html#para44
http://austlii.edu.au/au/cases/cth/HCA/214/51.html#para45
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9. DEFAULT/TERMINATION  

   

9.1  DEFAULT BY THE CONTR ACTOR  
 

The nature of default under a construction contract is complex. Those 

ñdefaultsò comprise failures by the Contractor to perform the works in 

accordance with his obligations under the Contract. It is often a difficult 

matter to identify when a Contractor is in default. 

 

The grounds of default which might, if not rectified, lead to termination 

of the Contract are, usually, expressly specified.  

 

For example, clause 40.2 of AS2124-1992 provides:  

 

 

44.2 Default by the Contractor 
 

If the Contractor commits a substantial breach 

of contract and the Principal considers that 

damages may not be an adequate remedy, the 

Principal may give the Contractor a written 

notice to show cause. 

 

Substantial breaches include but are not limited 

to - 

 

(d) suspension of work, in breach of 

Clause 33.1; 

 

(e) failing to proceed with due expedition 

and without delay, in breach of 

Clause 33.1; 

 

(f) failing to lodge security in breach of 

Clause 5; 

 

(g)  failing to use the materials or standards 

of workmanship required by the 

Contract, in breach of Clause 30.1; 

 

(h) failing to comply with a direction of the 

Superintendent under Clause 30.3, in 

breach of Clause 23; 

 

(i) failing to provide evidence of insurance, 

in breach of Clause 21.1; and/or 

 

(j) in respect of Clause 43, knowingly 

providing a statutory declaration or 

documentary evidence which contains a 

statement that is untrue. 

 

 

In addition to the express termination rights provided under the 

Contract, any party to a contract will also have common law rights of 

termination. 
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The more usual defaults by the Contractor potentially leading to 

termination include: 

 

Delayed Progress 
 

The Contractorôs primary obligation, in relation to time, is to bring the 

works to practical completion by the Date for Practical Completion. 

 

In theory, if he so desired, the Contractor could leave the works until 

near the end of the Contract and then bring extra resources onto the 

works so as to complete by the Date for Practical Completion. 

 

In practice, however, the Contract will usually provide that after the 

execution of the Contract, the Contractor is provide, to the 

superintendent, a programme for the performance of the works, and then 

to comply with that programme. 

 

The significance of providing the programme after execution of the 

Contract, is that the programme itself is not a Contract document.  A 

minor failure to comply with the programme will not usually, in itself, 

either put the Contractor in default, or entitle the Principal to sue for 

damages and/or terminate the Contract. 

 

The provisions of the Contract, however, usually provide that the works 

are to be performed generally in accordance with the programme 

prepared by the Contractor.   

 

The primary purpose of the programme is to provide a benchmark to 

measure the progress of the Contractor during the Contract but prior to 

the Date for Practical Completion. 

 

The failure of the Contractor to bring the works to practical completion 

by the Date for Practical Completion is easy to establish.  Such a failure 

(to bring the works to practical completion by the Date for Practical 

Completion) will usually entitle the Principal to take steps towards 

termination of the Contract, and will certainly entitle the Principal to sue 

for damages, (usually pre-agreed damages, referred to as ñliquidated 

damagesò). 

 

It is substantially more complex to establish that the Contractor is late in 

the progress of the works, prior to  the Date for Practical Completion. 

 

The consequence of such a lack of progress, or ñdelayed progressò, 

where it occurs, is, again, complex. 

 

If a Contractor has provided a programme, and is failing to perform the 

works in accordance with that programme, he will usually be instructed 

by the principal/superintendent to bring the works back into compliance 

with that programme.  If he fails to do so, he would usually be directed 

to provide a new programme showing how the works will, ultimately, 

be brought to practical completion by the Date for Practical Completion. 

 

If  the Contractor is substantially behind the programme, then, in theory, 

he  will be in default under the Contract, which could lead to the 
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Principal  becoming entitled to exercise the remedies of taking part of or 

all of the works out of his hands, or terminating the Contract. 

 

The consequences of a wrongful termination, (where termination is not 

in accordance with the Contract), are extremely serious. Further, there is 

usually substantial difficulty in identifying whether the Contractor is in 

fact, so behind in his performance of the works as to put in doubt his 

ability to bring the works to practical completion by the Date for 

Practical Completion. In combination, these factors tend to discourage 

the Principal from exercising contractual remedies based on delayed 

progress. 

 

Delayed progress alone, therefore, though potentially a serious default, 

is rarely the basis for termination unless the delayed progress is so 

substantial as to make it obvious that the Contractor will be unable to 

complete the works by the Date for Practical Completion. 

 

Defective Work/Failure to Rectify 
 

Where the principal/superintendent conclude that the works, as 

completed are defective, they will usually direct the Contractor to 

repair, remove, and rectify those defective works.  Where the Contractor 

fails to rectify those works, in accordance with that direction, he will be 

in default, and serious consequences may follow. 

 

Defective work might include any or all the following: 

Á in providing works to a lesser quality than that specified in the 

Contract documents; 

Á completing works in accordance with the specification, but which 

have defects for example, cracks or corrosion in components); 

Á completing works intended to have a particular function, but 

which do not ultimately perform that function (for example, 

supplying equipment/machinery which does not operate, or does 

not operate in accordance with the required performance 

specifications). 

 

The Contractor will usually, where work is obviously defective, prefer 

to remedy that work, rather than face the potential consequences of such 

defective work.   

 

In fact, the Contractor has the right , as well as the obligation, to rectify 

defective work, rather than have the Principal simply rectify the 

defective work and deduct the cost of that rectification. 

 

The usual regime available to the principal/superintendent under the 

Contract, where work is defective, is as follows: 

 

Á direct the Contractor, in writing, to rectify the defective 

work within a specified period; 

 

Á where the Contractor fails to rectify that work, direct the 

Contractor to rectify the work within a specified period, 

failing which the Principal will take all or part of that 

defective work out of the hands of the Contractor, rectify 

that work himself, and deduct the cost of that rectification 

from the Contractorôs entitlements under the Contract; 
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Á remove all or part of the defective work from the 

Contractorôs hands, have it rectified himself, and deduct 

the cost of that rectification from the monies owing to the 

Contractor under the Contract. 

 

Where the defective work is serious enough, and where the Principal 

has been through the regime set out above but this is still not adequate, 

such a default would be sufficient potentially for the Principal to 

terminate the Contract (subject to the Principal acting strictly in 

accordance with the termination provisions of the Contract). 

 

 

9.2  DEFAULT BY THE PRINC IPAL  
 

The Principal is usually only in default where he fails to make a 

payment due under the Contract by the due date. 

 

For example, clause 44.7 of AS2124-1992 provides: 

 

 

44.7 Default of the Principal 
 

If the Principal commits a substantial breach of 

contract and the Contractor considers that 

damages may not be an adequate remedy, the 

Contractor may give the Principal a written 

notice to show cause. 

 

Substantial breaches include but are not limited 

to - 

(k) failing to make a payment, in breach of 

Clause 42.1; 

(l) failure by the Superintendent to either 

issue a Certificate of Practical 

Completion or give the Contractor, in 

writing, the reasons for not issuing the 

Certificate within 14 days of receipt of a 

request by the Contractor to issue the 

Certificate, in breach of Clause 42.5; 

(m) failing to produce evidence of 

insurance, in breach of Clause 21.1; 

(n) failing to give the Contractor possession 

of sufficient of the Site, in breach of 

Clause 27.1, but only if the failure 

continues for longer than the period 

stated in the Annexure; and/or 

(o) failing to lodge security in breach of 

Clause 5. 

 

  

 

In theory, the Principal can be in default in a number of other ways, for 

example: 

Á failing to provide the access to the site on the specified date; 
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Á failing to provide the necessary Contract 

drawings/specifications by the date required under the 

Contract; 

Á failing to provide some matter (for example, water/electricity) 

as required under the Contract; 

Á failure to make a payment by the due date. 

 

In practice, wherever there is any failure by the Principal, the Contractor 

will simply make a claim for additional payment/time and be satisfied 

with that claim. 

 

The most critical default, therefore, which a Principal can make is a 

failure to make a payment by the date due under the Contract. 

 

Where the Principal fails to make such a payment by the date due under 

the Contract, the Contractor will usually have serious remedies available 

to him, in order: 

the right to suspend the works, with all necessary adjustments on time 

and cost which flow from that suspension, until the payment is 

made; 

the right to terminate the Contract. 

 

 

9.2  REMEDIES  
 

1. Notice to Comply 
 

Where the Contractor is in default, the Contract will usually provide that 

the Principal may give a notice to the Contractor setting out the default 

and requiring the Contractor to comply. 

 

For example, in AS2124-1992, the Superintendent may give a direction 

to the Contractor pursuant to Clause 30.1 to repair defective work. That 

Contract provides that where such a notice is given, the Contractor is to 

comply with that notice, failing which he will be in ñsubstantial defaultò 

for the purpose of the provisions of Clause 44. 

 

The procedure, therefore, for the principal/superintendent where the 

Contractors in default is to give the Contractor a Notice to Comply.  The 

failure to comply with such a notice is, itself, a default under the 

Contract. 

 

2. Take Works Out of the Contractorôs Hands 
 

The failure of the Contractor to comply with a notice to comply will 

usually entitle the Principal, under the Contract, to remove that part of 

the works which are the subject of the notice from the Contractorôs 

hands, to have those works performed by others at the Contractorôs 

expense, and to deduct that cost from monies otherwise due to the 

Contractor under the Contract. 

 

Further, if necessary, the Contract will usually provide that the Principal 

may deduct such costs from the securities held under the Contract (if the 

monies owing to the Contractor under the Contract are not sufficient). 

 

This is an extremely serious remedy for the Contractor.   



 

 Contract Administration Principles February 2009 

98 

 

It is a pre-cursor to termination of the Contract.  Further, it will usually 

be substantially more expensive for the Contractor to have such works 

rectified by others at his expense, then it would have been had the 

Contractor himself been able to go back and re-perform that defective 

work. 

 

3. Termination 
 

Where the Contractor is in default, in a manner expressly set out in the 

Contract, the Principal may obtain the right to terminate the Contract 

altogether. 

 

(In addition to the express rights of termination provided in the 

Contract, the parties both have their common law rights of termination.) 

 

For example, in Clause 44 of AS2124-1992, the Contract expressly 

defines ñsubstantial defaultò, sets out the express notice provisions 

which must be given to the Contractor, and brings up a show cause 

notice procedure which must be followed, prior to the Principal 

obtaining the right of termination. 

 

The consequences of termination are extremely severe.   

 

For example, again in AS2124-1992, those consequences include: 

 

1. removing the Contractor from the site; 

 

2. making no further payment to the Contractor (until the notice 

as to the final cost of the works referred to below); 

 

 

3. retaining any constructional plant which may be on the site 

which may be necessary for the principal to complete the 

works; 

 

4. having the works completed by others; 

 

 

5. upon the superintendent, the works having been completed, 

providing a notice as to the final cost of the works, setting out 

any surplus or shortfall owing to the Contractor, the Contractor 

then may or may not become entitle to payment of any surplus, 

or (more usually) the principal becomes entitled to claim as a 

debt due the amount of any shortfall from the Contractor.  

 

Accordingly, once the Contract has been terminated, the Contractor will 

receive no further money and, in fact, usually, becomes liable at the end 

of the job for a shortfall. In practice, therefore, termination is usually 

hotly contested.  

 

 

NOTICE PURSUANT TO AS2124-1992 CLAUSE 

44.2 
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PROJECT:   

CONTRACT NO:  

PRINCIPAL:   

CONTRACTOR:  

 

DATE ISSUED:  

 

TO: The Contractor 

 

Pursuant to Clause 44.2 of the General Conditions of  

Contract, the Principal notifies the Contractor  as 

follows : 

 

This notice is a notice under Clause 44 of the General 

Conditions of  Contract. 

 

The Contractor has committed the following 

substantial breach of  contract: 

 

1. failing to proceed with the works with due 

expedition and without  delay, in  breach  of  

Clause 33.1; 

PARTICULARS 

 

 

 

2. failing to use the materials or standards of 

workmanship required by the Contract, in 

breach of Clause 30.1; 

PARTICULARS 

 

 

 

3. failing to comply with a direction of the 

Superintendent under Clause 30.3 in breach 

of Clause 23; 

PARTICULARS 

 

 

 

TAKE NOTICE THAT  the Contractor  is required to 

show cause in writing why the Principal should not 

exercise a right referred to in Clause 44.4. The time and 

date by which the Contractor is to show cause is 5pm 

on the date which is 14days from  the date on which the 

Contractor receives this notice. The place at which the 

Contractor is to show cause is at the office of the 

Principal,  [               ] 

 

 

Dated the day of    2006 

 

ééééééééééééééé.. 

Principal 
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Where the Principal terminates the Contract, on the basis of the 

default of the Contractor, the Contractor will usually dispute that it is 

in default and/or will dispute that the Principal has correctly followed 

the procedure set out in the termination provisions. Should the 

Contractor be correct in such an assertion, namely that he has been 

wrongly terminated under the Contract, the potential damages which 

the Contractor might obtain against the Principal in a Court action are 

substantial. 

 

For this reason, the consequences of wrongful termination being so 

severe for the Principal, such a remedy is usually taken only as a last 

resort and must be taken strictly in accordance with the express 

termination provisions of the Contract. 

 

4. Conversion of Security to Cash 
 

The Contractor would usually provide security to the Principal under 

the Contract. 

 

In recent times, the usual form of security provided is by way of Bank 

Guarantee for approximately 5% of the Contract Sum.  The security 

could, however, be by way of cash retention or some other form. 

 

Where the Principal terminates the Contract, the Contract would 

usually  expressly provide that, so far as is necessary to give effect to 

the termination provisions, the Principal may convert the security to 

cash and use those funds to perform the works. 

 

This is a key right of the Principal and, again, will usually result in the 

Contractor disputing, in Court if necessary, the right of the principal to 

convert the security to cash. 

 

 

9.4  WRONGFUL TERMINATION  
 

For the reasons set out above, the Contractor will usually dispute the 

termination of the Contract by the Principal on the grounds that the 

Contractor is in default. 

 

Where the Principal terminates the Contract, the Contractor if he 

wishes to contest this will usually say that the Principal has unlawfully 

terminated the Contract and, by the Principalôs conduct, has evidenced 

an intention to repudiate the Contract and to no longer be bound by it.  

 

The effect of this is that the Contractor will not attempt to stay on the 

site but will leave the site and sue for damages.
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10. CLAIMS  
 

 

10.1 TYPES OF CLAIMS  

 

Claims occur on every project. Possible claims might include any or 

all of the following:
5
 

Á Lack of possession 

Á Lack of information 

Á Errors on drawings 

Á Frequent amendment of drawings 

Á ñDesign as you goò 

Á Inconsistencies in documents 

Á Errors in survey information 

Á Changes in statutory requirements 

Á Late approvals by outside bodies 

Á Injunction proceedings 

Á Latent conditions on site 

Á Problems with designated materials 

Á Suspension of works 

Á Programme changes 

Á Unreasonable administration 

Á Late or inconsistent decisions 

Á Measurement of quantities 

Á Large quantity changes 

Á Variations, extra works 

Á ñFiddlingò with quantities 

Á Principalôs failure to make tests 

Á Opening up and testing work 

Á ñExcepted risksò 

Á Late payments 

Á Bankruptcy of NSC 

Á Inclement weather 

Á Strikes 

Á Delay in contractor supplied materials 

Á Interface or interference  problems ï other contractors 

Á Acceleration  

 

This list suggests the many events which occur during a construction 

project which potentially result in a claim for additional payment, 

extension of time and/or delay cost. 

 

Types of claims might include any or all of the following: 

 

Administrative Based 

 

(i)  Errors in interpretation of the contract language. 

                                                      
5 This list of claims is set out in a thorough article by Mr Max McDougall. 
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(ii)   Changes to previously unspecified administrative 

requirements. 

(iii)  Government interference and revised statutory 

requirements. 

(iv) Changed industrial guidelines and limitations 

including hours of work. 

(v)  Suspension of work. 

(vi) Unreasonable and inflexible contract administration, 

considering normal engineering/architectural 

practice and criteria on which the construction 

would have been based. 

(vii)  Inconsistent decisions by the Principal or 

Superintendent. 

(viii)  Interpretation and implementation of rise and fall 

provisions. 

(ix) Quantum deficiencies in owner supplied material 

and its effect. 

(x)  Late progress payments. 

(xi) Effects of bankruptcy of a nominated sub-

contractor. 

(xii)  Non provisions of facilities in a timely fashion. 

(xiii)  Unilateral site agreement negotiations and 

amendments. 

 

Technical Based 

 

(i)  Defective plans and specifications i.e. 

Engineers/Architects should show due care and 

accuracy. 

(ii)   Drawing discrepancies and errors. 

(iii)  Revisions to Specifications. 

(iv) Non disclosure of technical information. 

(v)  Higher standards of performance. 

(vi) Prototype ñdesign as you go approachò. 

(vii)  Design versus faulty workmanship. 

 

 

Performance Based 

 

(i) Late access to site or inadequate possession. 

(ii)  Late order to proceed. 

(iii)  Late issue of initial ñFor Constructionò drawings. 

(iv) Late inspections. 

(v) Late material and equipment supplies subject to defined 

responsibility. 

(vi) Unreasonably delayed instructions, replies and information. 

(vii)  Late or frequent revisions to drawings. 

(viii)  Delays and interference by the Sub-contractors. 

(ix) Delayed set out in survey. 
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(x) Delays due to strikes ï an area of responsibility often 

hotly disputed due to interplay with, and 

interference of, the Superintendent. 

(xi) Delays outside the Contractorôs control but within 

his responsibility. 

(xii)  Late approval of submitted drawings. 

(xiii)  Delays due to the weather. 

 

Site Based 

 

(i)  Relocation of existing work. 

(ii)   Working out of sequence. 

(iii)  Limitations on methods to be used and changes in 

methods. 

(iv) Over inspection whereby unreasonable interference 

is experienced. 

(v)  Improper inspection and changes to inspection 

methods. 

(vi) Unreasonable punchlists on Contract completion. 

(vii)  Increased safety requirements. 

(viii)  Improper rejections. 

(ix) Improper testing methods. 

(x)  Frustrated performance due to changed 

circumstances. 

(xi) Impracticability or impossibility of performance at a 

reasonable cost due to changed circumstances. 

(xii)  Latent conditions of site differing from what was 

expected. 

(xiii)  Programme changes including differing priorities 

required by the Principal or Superintendent. 

(xiv) Failure of the Facilities Officer to carry out tests 

specified as his responsibility in the Contract. 

(xv) Instructions to accelerate the works by the setting of 

dates inside those reasonably expected, taking into 

account circumstances and extensions of time. 

 

10.2. QUANTIFICATION OF CL AIMS  

 

The key heads of claim are set out below. The heads of claim in 

paragraphs 1 and 2, unlike paragraphs 3 and 4, are able to be 

calculated precisely. The heads of claim in paragraphs 3 and 4, in 

contrast, are hypothetical, they must only be based on assumptions 

which may or may not be valid.  

 

The heads of claim are as follows: 

 

Direct Costs 

 

This is the total of the additional materials and labour 

attributable to the claim. This is calculated by collating each 
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item of material and labour which can be allocated, in whole 

or in part, to the claim. It will include, for example: 

 

 sub-contractors  

 suppliers 

 equipment 

 labour 

 

 

This head of claim requires no more than detailed record 

collection and collation of each item. 

 

Job-Related Overheads 

 

This head of claim relates to overheads specifically related to 

this project. It excludes items in paragraph 1 above.  It 

requires the pro-rata allocation, in whole or in part (usually in 

part), of overhead items relating to this particular claim. It 

will include, for example, the fair share of the following 

items, able to be allocated to this particular claim: 

 

 site shed hire 

 supervisor salaries 

 site security 

 electricity, and other services 

 crane usage (unlike the item in paragraph 1 above, this 

would apply where there is no particular allocation of a 

crane to this particular item, but rather the shared use of 

a crane across many jobs on the site, without particular 

allocation to this claim) 

 

This head of claim, like paragraph 1, should require no more 

than detailed record collection and collation of each item.  

 

Non-Job Related Overheads 

 

This head of claim relates to the fair share of organisation-

wide overheads which should be allocated to each claim on a 

particular project. Items under this head would include the 

fair share of the following (attributable to this claim): 

 

 contribution to organisation head office costs  

 profit (return to shareholders) 

 

 

This head of claim requires a series of hypothetical 

assumptions in its calculation. 
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In theory, the best way to calculate such items is to apply, 

pro-rata, the organisation-wide turnover against overhead 

costs and profit over the past few years (say, 3-5 years), to 

the period of the particular claim.  

 

The method of calculation, which would need to be proved if 

the claim was not settled, requires the  contractor to calculate 

(and disclose) over the arbitrarily chosen period (the 

contractor would be better to select a more profitable period) 

the following: 

 

 total organisation overheads, profit, against turnover 

over the chosen period 

 

 project turnover over the period of the claim 

 

to determine, ultimately, an organisation-wide percentage of 

overheads to turnover 

. 

This requires certain hypothetical assumptions. It presumes 

that: 

 

Á the profitability of the organisation during the period 

of the claim is the same as occurred over the past 3 

years, 5 years, or whatever arbitrary sample is taken, 

and that the profitability of the organisation remains 

constant throughout the period of the particular 

project 

 

Á the particular project, and claim period, is typical 

(i.e. that the particular project or claim period is not 

unusually profitable or non-profitable) 

 

Á that the particular claim item is typical on the 

project (that the particular claim item is not likely to 

have not unusually high or unusually low overheads 

associated with it, relative to other items on the 

particular project). 

 

From this, the percentage of organisation overheads and 

profit to turnover is determined, and applied to the particular 

claim period, to produce a daily non-job-related overhead 

cost.  This can then be multiplied by the number of additional 

days caused to the project by each claim. 

 

The calculation should, theoretically, be applied to determine 

the non-job-related overhead applicable to claim which do 

not, in fact, delay the total project.  Arguably, the non-job-

related overheads referable to the particular claim item, 

should be a pro-rata share of the total overheads to the 
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project, based on the value of the claim relative to the total 

project costs, even where there is no delay caused to the 

project. 

 

The above method is the basis for several commonly cited 

ñformulaeò, used in the calculation of non-job-related 

overheads.  Those formulae include (there may be others): 

 

 the Hudson formula
6
; 

 the Emden formula
7
; 

 the Eichleay formula
8
. 

 

Given the hypothetical assumptions which go to making the 

analysis of non-job related overheads at any time, it seems 

unnecessary to make the distinction between the respective 

formulae mentioned above.  In fact, the analysis being 

hypothetical, one would normally opt for a more simple 

formula.   

 

In my view, if this head of claim is to be calculated at all (I 

refer to this further below), the contractor should choose a 

convenient period for the organisation  (say 3 years) to 

determine a percentage of total non-job related overheads and 

profit to turnover. This percentage should be applied 

(reduced to a daily rate on the project) pro-rata to the claim 

period. 

 

Loss of Productivity 

 

This head of claim refers to the additional cost caused to a 

contractor, where the contractor is delayed in performing 

work on the basis that the work was tendered.  

 

For example, where a contractor is meant to have sole access 

to a work area, but finds that there are other contractors on 

that site, and this has the effect of increasing the duration 

which might be expected for a particular task, the contractor 

will have a claim, for extension of time and delay costs, to 

reflect that loss of productivity.   

 

Losses of productivity can arise from a number of areas 

including: 

 

Á Increased labour or additional crews arising from 

acceleration or increased work scope. 

Á Trade Stacking. 

                                                      
6 Hudson formula refers to the pro-rata formula to be found in the classic constructional text Hudson on Building Contracts. 
7 The formula to be derived from the text Emden on Building Contracts. 
8 This refers to a USABoard of Arbitrators decision in the 1960ôs. 
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Á Overtime. 

Á Adverse weather. 

Á Out of sequence work. 

Á Disruption or remobilisation to alternate workfaces 

due to holds placed on the works. 

Á Contract changes. 

Á Restricted access. 

 

The usual method of calculating such claims is to compare 

the actual time for completion of the work with the tendered 

time for completion of that work. 

 

Again, this requires certain hypothetical assumptions: 

Á that the real rate of work would have accorded with 

the rate of work presumed for the purpose of 

preparing the tender 

Á that there were no intervening reasons why this 

activity would have been able to occur more quickly 

or more slowly 

Á that the tender was properly estimated 

 

Again, the method of calculation is hypothetical. It requires the 

contractor to determine , and potentially prove if the claim is not 

settled, theoretical activity times (whether at the time of tender, or in 

preparing the claim), for comparison with the actual activity time. 

 

The calculation of construction cost claims, therefore, is, in part, mere 

record collection and collation of recordable data (heads of claim 1 

and 2) plus certain hypothetical calculations (heads of claim 3 and 4).  

 

In practice, the contractor usually calculates heads of claim 1 and 2, 

and simply adds a percentage for ñmarginò in respect of heads of 

claim 3 and 4.  Often, that percentage is included in the contract (for 

example, the item in Annexure Part A of AS2124-1992, in which a 

percentage is inserted to represent the contractorôs margin  for 

overheads and profit on daywork under clause 41).  In practice, this is 

the most convenient method and is likely to be as accurate as a more 

complicated mathematical assessment. 

 

In the absence of such an agreed margin, or where the claim is large 

enough, however, the methods outlined briefly in paragraphs 3 and 4 

above need to be followed. 
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11. THE BUILDING AND CONSTRUCTION INDUSTRY 

SECURITY OF PAYMENTS ACT (VIC) 2002 

 

11.1 THE LEGISLATIVE S CHEME  

 

Victoria is affected by the Building and Construction Industry 

Security of Payments Act (Vic) 2002, and the amendments to the Act 

contained in the Bill presented to parliament on 7 February 2006, 

which came into force on 31 March 2007. 

 

This legislation, in most respects, closely follows similar legislation 

introduced in 1999 in New South Wales
9
. The NSW Act was amended 

in important aspects in 2002
10

, but similar amendments to the 

Victorian Act only came into force on 31 March 2007.  

 

The substantive regime introduced by the Act in 2002 were as 

follows: 

Á to require delivery of a payment schedule within 10 business 

days of receiving a progress payment claim, failing which the 

full amount of the payment claim becomes due (albeit only a 

payment ñon accountò, which can be challenged under the 

Contract); 

Á to introduce a quick system of independent adjudication 

where the parties dispute the amount of any progress claim; 

Á to require immediate payment to be made (or alternatively 

security to be provided
11

). 

 

To date, there have been a substantive number of adjudications under 

the NSW Act, and the New South Wales Supreme Court has 

considered the (NSW) Act on a number of occasions.  

 

In Victoria, however, to date, the Act has had little effect. There have 

been few adjudications, due, principally, as occurred in NSW between 

1999 and 2002, initially (pre-2007 amendments) due to the option for 

principals to provide security rather than make payment to contractors 

(see below), but since the 2007 amendments, due, principally to the 

(Victoria only) exclusion of most categories of Non-claimable 

Variations, and Excluded Amounts (eg prolongation claims, latent 

conditions claims, .... discussed further below).  

 

                                                      
9
 Building and Construction Industry Security of Payments Act 1999 

(NSW)  
10

 Building and Construction Industry Security of Payments 

Amendment Act 2002 (NSW) 
11

 This is the substantive aspect of the reforms contained in the 2006 

amending Act. Contractors were not greatly assisted by security being 

provided, to the point where the process was hardly worth the effort. 

The ability to provide security rather than make payment, is removed 

in the 2006 Act. 
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11.2 THE PAYMENT CLAIM /PAYMENT SCHEDULE 

PROCESS 

 

Sections 14-15 of the Act sets out a detailed process and timetable for 

payment claims and payment schedules.  

 

The Act expressly requires that a payment claim must state that it is 

made under this Act. 

 

Where a payment claim is made by the contractor, the principal must 

deliver a payment schedule within 10 business days, failing which the 

full amount claimed is due immediately. (In both NSW and Victoria, 

there have been Applications for Summary Judgment by the 

contractor, where there has been inadvertent failure to comply with 

requirement to deliver the payment schedule within 10 business days, 

(see below.) 

 

Where the payment schedule is delivered, the contractor is entitled to 

payment of the amount in the schedule by the due date under the 

Contract. 

 

The contractor becomes entitled, under the Act, to payment of the 

amount in payment schedule (or, if no payment schedule was 

delivered within 10 business days, the full amount claimed in the 

payment claim), by the due date under the Contract.  

 

Where this payment is not made, the contractor is able to bring an 

Application for Summary Judgment for the amount. Defences to such 

Applications for Summary Judgment have generally been 

unsuccessful. 

 

The entitlement to payment is only  ñon accountò.  Section 47 of the 

Act preserves the rights of either party to dispute the amounts payable 

under the Contract. In fact, as with all progress payments, the amount 

owing under the Contract is, if necessary, to be resolved in accordance 

with the provisions of the Contract.  

 

The purpose of the payment provisions is, in effect, intended to 

address, fairly and efficiently, the contractorôs cashflow, rather than 

determine the ultimate entitlements under the Contract. 

 

The Act originally applied only to work the subject of ñprogress 

claimsò.  The amendments introduced in the 2006 Bill expanded the 

application of the legislation to include a wider range of payments, 

including: 

Á final payments 

Á single payments and milestone (key event) payments 

Á subcontractors entitlements to amounts clients or head 

contractors hold on trust for subcontractors until works are 
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completed 

 

The 2007 amendments, however, expressly excluded from the 

operation of the Victorian Act, ñexcluded amountsò
12

, including 

claims for: 

Á ñdamagesò 

Á delay costs 

Á latent conditions  

Á ñdisputed variationsò (where ñthe contract provides a 

mechanism for determining whether there is an 

entitlement to be paid for a variation and for determining 

the quantum and due date for such paymentò) 

 

11.3 DEFENCES TO CLAIMS W HERE FAILURE TO 

PROVIDE THE PAYMENT SCHEDULE WITHIN 10 

BUSINESS DAYS 

 

 

Where the principal fails to deliver a payment schedule within the 

required 10 business days under to the Building and Construction 

Industry Security of Payments Act (Vic) 2002 (ñthe Actò), the 

principal is potentially exposed to the obligation to pay, on account, 

the full amount of the contractorôs claim, and then attempt to recover 

that amount back from the contractor, (by commencing a Supreme 

Court action). 

 

The contractor submits a ñpayment claimò under section 14 of the Act. 

That payment claim must be expressed (under the Act) to be a 

payment claim under the Building and Construction Industry Security 

of Payments Act (Vic) 2002. 

 

The effect of this is to require the principal to deliver to the contractor, 

within 10 business days, a ñpayment scheduleò within the meaning of 

the Act. Failing delivery of that payment schedule within that time, 

the full amount claimed by the contractor in the payment claim is due 

and payable as from that date. 

 

The substantive effect of these sections is that where the principal 

does not provide a payment schedule within 10 business days, the 

contractor is entitled to payment (in fact, as with all progress 

payments, payment on account, the true amount owing under the 

Contract still to be resolved in accordance with the provisions of the 

Contract). This, in effect, is intended to guarantee the contractorôs 

cashflow (rather than alter the position under the Contract). 

 

The Jemzone Defence 

 

                                                      
12 This is only in the Victorian Act, there is no similar exclusion in any of the other 
states where similar legislation has been introduced. 
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There have been a number of unsuccessful defences raised in New 

South Wales cases, where the principal failed to comply with the 

provisions of the NSW Act.  

 

This defence succeeded in one case in New South Wales (Jemzone), 

and in a Victorian Supreme Court Application for Summary Judgment 

last December (we appeared for the defendant in that Application).  

 

In Jemzone v Trytan [2002] NSWSC 395 (7 May 2002), Austin J 

was considering a contract between a hotel and motel developer 

principal, and a builder. His Honour considered the effect of the 

Building and Construction Industry Security of Payment Act (NSW) 

1999: 

 

34. 

 The contract draws a distinction between progress 

payments, which are assumed to be payments requested in 

respect of work carried out before practical completion, and 

the "payment on practical completion" to which the marginal 

heading to clause 20 refers. The distinction can be seen, for 

example, in clause 17 (f), which states that both progress 

payments and the final payment bear interest if payment is 

not made within 20 days. The drafter thought it appropriate 

to refer to the final payment as well as progress payments. A 

request for payment of all moneys due and payable under the 

contract under s 20 is not a request for a progress payment, 

as a matter of construction of the contract. 

 

35 

 The provisions of the Act which give the contractor the 

statutory right to recover money by issuing a claim 

(especially ss 8 and 13) apply to a "progress payment" under 

a construction contract. Those provisions will apply to the 

"Final Account" issued by the defendant on 14 March 2001 if 

it is a claim to a "progress payment" for the purposes of the 

Act, notwithstanding its classification under the contract. 

 

36 

 Section 4 of the Act defines "progress payment" to mean a 

payment to which a person is entitled under s 8. Section 8 (1) 

provides (for present purposes) that on and from each 

"reference date", the builder is entitled to a progress 

payment under the Act, calculated by reference to that date. 

In the present, case the reference date, as defined by s 8 (2), 

is the date determined in accordance with the construction 

contract as "a date on which a claim for a progress payment 

may be made". Under clause 17, the reference date for a 

payment which is a "progress payment" under the contract, is 

the date of the request for payment. If, for the purposes of the 

Act, the payment on practical completion is a "progress 



 

 Contract Administration Principles February 2009 

112 

payment", the reference date is the date of practical 

completion. 

  

37 The definition of "progress payment" is unhelpful, 

because s 8 confers an entitlement to payment only for a 

"progress payment", without further defining or explaining 

those words. In my opinion the words "progress payment" 

when used in s 8 and other parts of the Act should therefore 

be given the meaning that they have under the construction 

contract. That accords with the structure of the Act itself, 

which generally leaves it to the construction contract to 

define the rights of the parties but makes "default provisions" 

to fill in the contractual gaps (see Second Reading Speech, at 

1013). It also accords with the stated object of the Act. If the 

Act was intended to apply in the case of the final payment on 

practical completion, it would have been a simple matter for 

the drafter of the statement of the object of the Act in s 3 (1) 

to refer to the entitlement to receive all payments due under 

the construction contract, rather than only "specified 

progress payments". The Minister's concern with the cash-

flow of subcontractors (Second Reading Speech, at 1012 and 

1013) also suggests that attention was focused on progress 

payments rather than the final balancing of account between 

the contracting parties. 

 

38  

Section 13 (1) confers the right to serve a payment claim on 

"a person who is entitled to a progress payment under a 

construction contract". In view of my construction of the 

words "progress payment", the defendant did not have the 

statutory right to serve a payment claim under s 13 in this 

case. Consequently, the provisions of the Act for the plaintiff 

to reply by providing a payment schedule (s 14 (1)) and for 

the amount of the claim to be recoverable as a debt due by 

the plaintiff if, as in fact happened, no payment schedule was 

provided (ss 14 (4) and 15), have no application to the 

present case. 

 

39 

 It follows that, in my view, the Act does not give the 

defendant the entitlement to recover the amount demanded in 

the "Final Account" of 14 March 2001 regardless of any 

genuine dispute or offsetting claim. éé. 

 

 

The New South Wales legislation has since been amended, though the 

Victorian legislation has not, to date, addressed this difficulty.  
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This defence was also enough to defeat an Application for Summary 

Judgment before the Hon Mr Justice Gillard in the Victorian Supreme 

Court in December 2003
13

.  

 

Other (Unsuccessful) Defences 

 

There have been a number of recent cases in New South Wales where 

the principal has attempted, unsuccessfully, to avoid making payment 

for the full amount of the payment claim, where, for whatever reason, 

it had failed to deliver a payment schedule at all, within the 10 

business days. (The New South Wales legislation has differences to 

the Victorian legislation, but the cases are still instructive.) 

 

In each of these cases, the principal raised technical defences. In each 

instance, those technical defences failed. The court, each time, held 

that the Act did have the effect of compelling the principal to pay the 

full amount of the payment claim, despite the principal disputing that 

this was owing under the relevant contract. 

 

For example, in Beckhaus v Brewarrina Council [2002] NSWSC 

960 (18 October 2002), the plaintiff was a builder, carrying out, for 

the defendant, construction of levees and associated works. The 

contract incorporated AS 2124-1992. On 27 March 2002 the plaintiff 

issued progress claim number 6 pursuant to the contract. The contract 

required the superintendent to assess that claim within 14 days and 

issue a payment certificate stating the amount of the payment which in 

the opinion of the superintendent was to be paid by the principal to the 

contractor or by the contractor to the principal. The plaintiffôs 

progress claim was for an amount of $465,437.25 and the 

superintendent assessed the amount of the claim (out of time) at nil.. A 

progress claim was submitted on 26 April 2002 (claim number 7) in a 

covering letter expressed to be a claim under the contract and also 

carrying an endorsement required by the Building and Construction 

Industry Security of Payments Act 1999. The superintendent issued a 

payment certificate in respect of progress claim number 7 on 28 May 

2002 assessing a nil payment. 

 

The defences to payment raised by the defendant were: 

(i) the progress claim was not supported by such information as the 

Superintendent reasonably required, and therefore no entitlement to 

payment arose under clause 42.1; 

(ii) the progress claim was not made in conformity with the contract 

because such claims could only be made monthly, whereas this claim 

was not; 

(iii) no contractual entitlement arose in the absence of a statutory 

declaration required by clause 43; 

(iv) most of the items comprising the claim had previously been 

claimed in progress claim no. 6, and rejected by the Superintendent; 

                                                      
13

 Supreme Court Action No 8659/2003, unreported, 12 December 2003. 
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(v) the progress claim was ambiguous, uncertain and of no effect by 

reason of the endorsement thereon of the words: ñThis claim is made 

under the Building and Construction Industry Security of Payments 

Act 2002 

 . 

His Honour (Acting Justice Macready) observed that the contractual 

position did not prevent the operation of the Act, and, further, that the 

partiesô respective rights under the contract were not affected by the 

statutory process (in effect, the payment was no more than a payment 

on account). 

 

The NSW Supreme Court rejected each of these defences, and ordered 

the defendant to pay the whole amount of the payment claim. 

 

11.4 THE ADJUDICATION PRO CESS 

 

Where the contractor disputes the amounts contained in a payment 

schedule, he may lodge an adjudication application with an agreed 

adjudicator or an Authorised Nominating Authority (ANA) within 5 

business days of receiving the payment schedule. 

 

The adjudication application should include: 

Á a copy of the contract 

Á a copy of the payment claim 

Á a copy of the payment schedule 

Á submissions in relation to the adjudication application 

Á any other relevant documents (eg invoices from suppliers, 

measurements, test results, quality assurance certificates, 

statutory declarations, proof of insurance, legal advices and 

expert reports, é.) 

 

The adjudicator is nominated by an authorised nominating authority 

(ANA).  

 

Within 4 business days of the application, the adjudicator must notify 

both parties that he is willing to adjudicate. 

 

Within 2 business days of receiving notice of acceptance from the 

adjudicator, the principal may make submissions to the adjudicator. 

 

Within 10 business days of notifying his agreement to adjudicate, the 

adjudicator must determine the dispute. (The 10 business days may be 

extended by agreement.) 

 

The adjudicator may: 

 only refer to the written submissions 

 inspect work 

 call a conference 

 

The adjudicator may not: 
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 hear witnesses or conduct arbitration 

 consider late documents 

 

The adjudicator decides the amount that is to be paid under the 

Contract. If the adjudicator determines that the principal is to pay the 

contractor, the principal must pay the amount determined.  

 

The parties pay the adjudicator equally. The adjudicator may vary this 

if he decides that either the claim for payment or the reasons for not 

paying are wholly unfounded.  

 

The detailed referral process is set out in sections 18-22 of the Act.  

 

Preparation for an Adjudication: Submissions 

 

The dates are extremely tight once the payment schedule is referred to 

adjudication by the Contractor. 

 

The adjudication application is submitted by the contractor, and then: 

Á 4 business days: adjudicator notifies willing to adjudicate 

Á 2 business days: principal makes submissions to the adjudicator 

Á 10 business days (of notifying agreement to adjudicate): 

adjudicator determines the dispute 

 

The contractor, in making the adjudication application, might include 

any or all of the following: 

Á copy of relevant adjudication materials (contract, payment claim, 

payment schedule) 

Á submissions in support of contractorôs claim 

Á other relevant documents (eg invoices from suppliers, 

measurements, test results, quality assurance certificates, statutory 

declarations, proof of insurance, legal advices and expert reports, 

é.) 

 

The principal, in responding to the contractorôs adjudication 

application, might include any or all of the following: 

Á submissions in support of principalôs arguments 

Á other relevant documents 

 

The Act provides that the adjudicator may only refer to the written 

submissions, inspect work, and/or call a conference (all within 10 

business days). It seems to me, given that the task will usually be 

detailed, complex, yet fast, that the adjudicator will nearly always call 

a conference, probably immediately after receiving the principalôs 

submissions (in fact, this is likely to be included in the notice advising 

that he is willing to adjudicate). There are limits on the submissions 

that may be put before the adjudicator by the parties.  The Victorian 

courts have been more willing to allow wider submissions, than in 

NSW, due to slight differences in the language of the Act. Ultimately, 

the courts have imposed natural justice protections to ensure that 
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parties have had a reasonable opportunity to address the submissions 

made against them. 

 

Generally, the contractor should, therefore, have included in the 

payment claim, (because it will be extremely likely that he will be 

unable to amend the payment claim for the purpose of the 

adjudication), all items claimed, including, for example, items 

comprising: 

 direct costs (eg sub-contractors , suppliers, equipment, labour, é) 

 job-related overheads (eg site shed hire, supervisor salaries, site 

security, electricity and other services, crane usage, ..) 

 non-job related overheads (share of organisation-wide overheads 

which should be allocated to each claim on a particular project)
14

 

 loss of productivity
15

 

 
In fact, the adjudication task is complex, and must be performed 

quickly. It seems to me that the parties, as has occurred over the years 

in relation to commercial arbitrations, will, ultimately, prefer to agree 

on the choice of adjudicator (particularly, for example, where 

adjudications occur more than once on particular projects). 
 
Within 10 business days (this can be extended by agreement, I 

anticipate, however, that contractors would usually insist that the 

adjudication be limited to the 10 business days), the adjudicator is to 

decide the amount that is to be paid under the Contract. In fact, this is 

likely to be a substantive task (to be decided on both construction and 

legal bases, without witness evidence, based on the written 

submissions). Further, the decision is only as to the amount to be paid 

on account, ie the parties could still, if they chose
16

, take their dispute 

to court or arbitration, or other dispute resolution processes under the 

Contract. 

 

It seems to me that, in practice, the adjudicatorôs process is usually 

likely to be (deliberately) only as accurate and comprehensive as the 

time and procedures allow. (This, in fact, seems to be the intention of 

the legislation, namely fair and prompt payment, while still reserving 

the partiesô rights under the Contract.) 

 

Review of Adjudication Decisions by the Courts 

 

The adjudication process has been reviewed several times in the NSW 

Supreme Court: (for example, Musico v Davenport [2003] NSWSC 

977, Brodyn Pty Ltd v Davenport [2003] NSWSC 1019, Abacus 

Funds Management Ltd v Davenport [2003] NSWSC 1027, Multiplex 

Constructions Pty Ltd v Luikens [2003] NSWSC 1140, Transgrid v 

                                                      
14 The amendments introduced by the 2006 Bill expressly exclude certain types of claims (delay costs, latent conditions, é). 
15 Again, the 2006 amendments expressly excluded certain types of claims (delay costs, latent conditions, é). 
16 ie, if the contractor believed that the amount adjudicated was so far below the proper amount, or if the principal believed that the 
amount adjudicated was so far above the proper amount, and the wrong would not be rectifiable in the next progress claimé. 

http://www.austlii.edu.au/au/cases/nsw/supreme_ct/2003/977.html
http://www.austlii.edu.au/au/cases/nsw/supreme_ct/2003/977.html
http://www.austlii.edu.au/au/cases/nsw/supreme_ct/2003/1019.html
http://www.austlii.edu.au/au/cases/nsw/supreme_ct/2003/1027.html
http://www.austlii.edu.au/au/cases/nsw/supreme_ct/2003/1140.html
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Walter Construction Group Ltd [2004] NSWSC 21, Transgrid v 

Siemens Ltd [2004] NSWSC 87, Paynter Dixon Constructions Pty Ltd 

v J F & C G Tilston Pty Ltd [2004] NSWSC 85). A discussion of these 

cases is beyond this note. In brief, the Supreme Court will, if it 

believes the adjudicator has gone wrong, review his determination. 

 

The NSW Supreme Court has held that (in relation to similar sections) 

the adjudicator does not have the power to consider materials supplied 

by a claimant in its adjudication application which go outside (ie fall 

outside the ambit or scope of) the materials which were provided in 

the payment claim. 

 

In John Holland Pty Limited v Cardno MBK (NSW) Pty Limited 

& Ors [2004] NSWSC 258 (20 April 2004), Einstein J set aside the 

Adjuicatorôs determination on the basis that the material referred to 

the adjudicator went beyond the material contained in the payment 

claim. His Honour reasoned: 

 

 

14 Some attention has been given in the authorities to the 

content of payment claims, usually at the same time as 

dealing with the content of the payment schedule. Hence 

McDougall J observed in Multiplex Constructions v Luikens, 

op cit, at [76]: 

 

ñA payment claim and a payment schedule are, in many 

cases, given and received by parties who are experienced in 

the building industry and are familiar with the particular 

building contract, the history of construction of the project 

and the broad issues which have produced the dispute as to 

the claimantôs payment claim. A payment claim and a 

payment schedule must be produced quickly; much that is 

contained therein in an abbreviated form which would be 

meaningless to the uninformed reader will be understood 

readily by the parties themselves. A payment claim and a 

payment schedule should not, therefore, be required to be as 

precise and as particularised as a pleading in the Supreme 

Court. Nevertheless, precision and particularity must be 

required to a degree reasonably sufficient to apprise the 

parties of the real issues in dispute.ò 

 

 

18 As will be seen from what follows below, my own view is 

that one commences with identifying what the statutory 

scheme puts forward as constituting a payment claim. A 

payment claim clearly is a claim to an entitlement to be paid 

a progress payment. The whole notion of a payment claim, it 

seems to me, requires as an essential condition thereof that 

the document by which the payment claim is put forward, 

include, whether in shorthand or in longhand and whether by 

http://www.austlii.edu.au/au/cases/nsw/supreme_ct/2004/21.html
http://www.austlii.edu.au/au/cases/nsw/supreme_ct/2004/87.html
http://www.austlii.edu.au/au/cases/nsw/supreme_ct/2004/85.html
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one means or another, sufficient information to identify what 

the claim is. 

 

ééééééééé 

 

whilst it is not permissible to construe section 13 as 

providing that in order to be a valid payment claim, such a 

claim must do more than satisfy the requirements stipulated 

for by subsection 2 (a), (b) and (c), the consequence to a 

claimant which does not include sufficient detail of that claim 

to be in a position to permit the respondent to meaningfully 

verify or reject the claim, may indeed be to abort any 

determination. 

 

24 The matter may also be analysed by reference to the 

power of an adjudicator. An adjudicator does not have the 

power to consider materials supplied by a claimant in its 

adjudication application which go outside [ie fall outside the 

ambit or scope of] the materials which were provided in the 

payment claim, for the reason that the adjudicator only has 

power to make a determination based upon: 

 

· The payment claim [together with the claimant's 

submissions (and relevant documentation) in the 

adjudication application, which submissions have to have 

been "duly made by the claimant in support of the (payment) 

claim": see section 22 (2) (c)]. 

 

· The payment schedule (if any) [together with the 

respondents submissions (and relevant documentation) in the 

adjudication response, which submissions have to have been 

ñduly made by the respondent in support of the (payment) 

scheduleò: see section 22 (2) (d)]. 

 

New contractual basis 
 

29 The first situation seems to me to generally be quite plain. 

The abortive adjudication determination likely to result from 

the advancing [, within the adjudication application] of a 

new contractual basis for a payment claim, has already been 

explained. 

 

Supporting documentation 
 

30 The deploying for the first time in the adjudication 

application, of supporting documentation will require careful 

attention and becomes a matter of degree and detail. 

However in the main I do not see that a respondent which, by 

reason of insufficient information supplied with the payment 

claim, is unable to verify that claim, and says as much in the 

http://www.austlii.edu.au/au/legis/nsw/consol_act/bacisopa1999606/s13.html
http://www.austlii.edu.au/au/legis/nsw/consol_act/bacisopa1999606/s2.html
http://www.austlii.edu.au/au/legis/nsw/consol_act/bacisopa1999606/s22.html
http://www.austlii.edu.au/au/legis/nsw/consol_act/bacisopa1999606/s22.html
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payment schedule [only later to receive as part of the 

adjudication application, the supporting documentation 

which should have been earlier supplied in order to permit a 

meaningful payment schedule response], will be otherwise 

than barred by section 20 (2B) from including in its 

adjudication response reasons for withholding payment 

arising by reference to the later supporting documentation. It 

could not be said that those reasons were already included in 

the payment schedule provided to the claimant. A complaint 

about inability to verify a claim because of insufficient 

information is not synonymous with reasons for dealing with 

a properly supported claim. 

 

 

In Broad Construction Services (NSW) Pty Limited v Michael 

Vadasz [2008] NSWSC 1057, Broad Construction Services (NSW) 

Pty Ltd (ñthe Plaintiffò) entered into a subcontract with the first 

defendant Michael Vadasz trading as Australasian Piling Co (ñthe 

Defendantò) whereby the Defendant would design, supply and install 

certain piling works. The Plaintiff asserted that the adjudicatorôs 

determination was void because it denied it natural justice or, failed to 

exercise the powers given to him under the Act in good faith;  on the 

basis that the adjudicator refused to consider a geotechnical report, as 

a ground for rejecting the payment claim. The adjudicator took the 

view that he could not consider the geotechnical report because it 

advanced reasons for withholding payment that had not been included 

in the Plaintiffôs payment schedule. The Court found that whether the 

geotechnical report went beyond the submissions ñduly madeò 

because the reasons advanced for non-payment outlined in the report 

were outside the ambit of the payment schedule, was a matter for the 

adjudicator to determine. McDougall J referred to the Court of 

Appealôs decision in John Holland Pty Ltd v Roads and Traffic 

Authority of New South Wales (2007) 23 BCL 205: 
 

the false premise is that the scope of the payment schedule 

and the identification of submissions ñduly madeò by the 

respondent in support of the schedule are matters to be 

objectively determined by this court.  In my view they are 

not: they are matters to be determined by the adjudicatorò
17

 

 

ñSo long as it is part of the function of the adjudicator to 

determine such matters and so long as it is within the power 

of the adjudicator to act in accordance with his own 

determination, even if a court might have reached a different 

conclusion, there is no basis for saying that the adjudication 

was invalid.ò
18

 

 

                                                      
17

 at 26  
18

 at 27 

http://www.austlii.edu.au/au/legis/nsw/consol_act/bacisopa1999606/s20.html



